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ABSTRACT 
Restrictions on the production of oil practiced by oil exporting countries under the auspices of the 
Organization of the Petroleum Exporting Countries (OPEC) has been the subject of contentions and 
debates over time. One of the dimensions of this discourse is in relation to the possible violation of the 
obligations stipulated by the General Agreement on Tariffs and Trade (GATT) by members of OPEC who 
are also members of the World Trade Organization (WTO). This research examines the issues arising 
therein as production restrictions and quantitative restrictions are analysed. It considers whether these 
production restrictions on oil qualifies as quantitative restrictions prohibited by Article XI of the GATT 1994 
and as such whether oil exporting members of the WTO are in violation of the provisions of the GATT.  
The question hinges upon the classification of production restrictions, whether it falls under the same 
category as quantitative restrictions. This is based on the premise that the language employed in the 
regulations prohibits measures relating to the importation and exportation of goods; which leads this 
research to ascertain if production restrictions affect oil ready for importation or exportation.  
The concept of sovereigntyis intertwined in this discourse as oil exporting countries raise this as a defence, 
quoting the exclusive right to exploit their resources devoid of external influence or pressure. Membership 
of an international organization on the other hand indicates that a measure of sovereignty has been 
transferred through consent in becoming part of the organization and this inputs a level of responsibility and 
to an extent dictates certain expectations. For OPEC member countries that are also members of the WTO 
this expectation is not clear-cut as no mention is specifically made to oil resources in the text of the WTO 
regulations. Presumptions abound on the rationale for this perceived exclusion.  From the notion that a 
‘Gentleman’s Agreement’ was reached by the initial contracting parties of the Trade Organization to the 
perception that oil exploration and trade at that time was in the domain of the western world while the 
majority of the current exporters were colonies and as such did not have a say in trade discussions relating 
to the exploration of their natural resource.Moreover the peculiarities of this commodity inversely positions it 
in the international trade regime as it is  devoid of the market access challenge which the international 
organization on trade set out to overcome through its furtherance on trade liberalization.No doubt the bias 
for import restrictions as against export restrictions by the organization based on the prevailing 
circumstances during its establishment makesloopholes in the strict interpretation of the provisions that 
border on export restrictions inevitable.   
xi 
 
This study therefore strives to analyse these surrounding issues and goes further to consider the 
relationship between oil exporting countries and their importing counterparts as it argues that the contention 
on production restrictions and quantitative restrictions transcend the interpretation of the provisions that are 
in contention. This is based on the notion that the relationship between members of an international 
organization is the pivot that determines the functionality of the regulations binding members.  Thus where 
a viable relationship thrives, the operations of the organization will be at its peak and the interpretation and 
application of the letters of the regulations will not be in contention ‘stricto sensu’. This is the rationale 
behind the proposition by this study that theories of international relations especially that of liberalism is key 
in understanding and improving the relationship between oil exporting and importing countries. This work 
advocates that this is achievable under the auspices of the WTO based on its formidable qualities. 
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CHAPTER ONE 
INTRODUCTION 
1.1 Background 
Oil1 is arguably the most important raw material and commodity in the world in economic and political terms 
and it is likely to remain that way for a long time.2The research and development of alternative forms of 
energy notwithstanding, oil still occupies its position as the foremost energy resource that world economies 
depend on especially in the transportation industry where substitution is quite difficult.3 Oil has been 
described as a global commodity and the most widely traded physical commodity in terms of volume and 
value.4 
These attributes are accorded this non-renewable natural resource due to certain factors that make it 
peculiar. Some of these peculiar attributes are the fact that it is a non-renewable resource and therefore 
prone to exhaustion. Thus, the exploration of oil today exposes the world to the danger that there might be 
none for consumption tomorrow. This characteristic of exhaustion similarly affects other traits which include 
the volatility of oil prices in the market as oil exporters strive to maximally optimize the sale of oil in a bid to 
provide sustainable development for future generations through the investment of the proceeds acquired 
                                                          
1 The terms ‘crude oil’ ‘oil’ and ‘petroleum’, tend to be used interchangeably. This research uses these terms in the same vein. 
Crude oil refers to the first state of the resource after extraction but before refining while petroleum describes the refined form of 
crude oil. ‘oil’ on its part is associated with the everyday parlance of the resource. By definition-  Petroleum is ‘a complex liquid 
mixture of hydrocarbon compounds oily and inflammable in character’, while  Oil is ‘crude petroleum oil and other hydrocarbons 
regardless of gravity which are produced at the wellhead in liquid form and the liquid hydrocarbons known as distillate or 
condensate recovered or extracted from gas’. See Howard, Williams, Manual of Oil and Gas Terms: Annotated manual of legal, 
engineering and tax words and phrases, 11th Edition, (Bender: New York, 2000) p, 791, 716. Oil is also technically defined as a 
mixture of pentanes and heavier hydrocarbons principally recovered from crude oil reservoirs. See John, Robert., ‘A Primer on 
Oil‟in Svetlana Tsalik, and Anya, Schifrin (eds), Covering Oil: A Reporter’s Guide to Energy and Development, (Open Society 
Institute: New York, 2005) p 32.  
2Joseph, Nye., Understanding International Conflicts: An Introduction to Theory and History (Longman: New York, 2009) 
p221.John, Roberts,  ‘A Primer on Oil‟ in Tsalik, S and Schiffrin, A., Covering Oil: A Reporter’s Guide to Energy and 
Development, (Open Society Institute: New York, 2005) p 32- 33. See also Joseph, Nye,  Understanding International Conflicts 
ibid, p 221.   
3 Christopher.Allsopp and Bassam, Fattouh, Oil and International Energy‟ Oxford Review of Economic Policy, Volume 27, No.1, 
2011 p 5 
4 Christopher, Allsopp,, and Bassam, Fattouh,  ibid, p 4  
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from its sale into stabilization funds for instance.5 The fact that oil is a natural resource means its availability 
is devoid of human influence and this also accords a measure of uniqueness to this commodity since 
availability cannot be determined by human action. This further implies that the geographical location of the 
resource cannot be controlled and a country is either endowed or not endowed with oil. This characteristic 
has a toll on the price of production as the production location cannot be moved to a cheaper site for 
instance and this consequently distinguishes it from manufactured products where the production location 
can be so transferred. Moreover the exploration of oil leaves certain environmental consequences that 
cannot be ignored in this present environmentally-conscious dispensation. The impacts of environmental 
degradation are evident in the communities that play host to oil production sites.6 The world at large is also 
affected as carbon dioxide which forms part of the greenhouse gases (GHG) responsible for global 
warming is produced majorly through the combustion of fossil fuels.7 
Moreover, the 20th and 21st centuries have had international and regional conflicts linked to this resource. 
Some of these conflicts are- World War I(1914); World War II (1939); The Suez war (1956); the Sixty-Day 
War (1967); the Oil embargo (1973); the Arab-Israel War (1980-1988); the invasion of Kuwait (1990); the 
Gulf War (1991) and the Iraq War (2003).8Security issues and international relations between States 
revolve round oil especially as all importers depend on a handful of exporters for the availability of such an 
important resource. A strong indication that oil indeed plays a vital role in security issues and relations 
between States is the dependence of the United States and other major developed countries on oil supplies 
                                                          
5 Naotaka, Suguwara,  „From Volatility to Stability in Expenditure: Stabilization Funds in Resource-Rich Countries‟ IMF Working 
Paper WP/14/43 available at http://www.imf.org/external/pubs/ft/wp/2014/wp1443.pdf last accessed 24th August, 2016 
6United Nations Environment Programme, „Environmental Assessment of Ogoniland Report‟ available at 
http://www.unep.org/disastersandconflicts/CountryOperations/Nigeria/EnvironmentalAssessmentofOgonilandreport/tabid/54419/
Default.aspx last accessed 24th August 2016 
7http://ec.europa.eu/clima/policies/brief/causes/ last accessed 24th August 2016. See also Godfrey, Boyle, Renewable Energy: 
Power for a Sustainable Future, Third Edition, ( Oxford University Press: Oxford, 2012) p 11 
8 Michael, T, Klare, Resource Wars: The New landscape of Global Conflict (Henry Hold: New York, 2002) p 27-28; UNCTAD p 
14; Filis Andrew, Ehab Abu Gosh and Rafael Leal-Arcas, International Energy Governance: Selected Legal Issues (Edward 
Elgar :Cheltenham, 2014) p 102 
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from other parts of the World like the Middle East and Africa.9  Certainly issues affecting such major 
countries are global issues and have the potential to erupt crisis if not properly contained. Oil has therefore 
been the source of recurring conflict.10Oil exportingcountries are usually conflict hotspots and these 
conflicts even when originated by other causes are aggravated by the fact that there is contention for the 
control of oil.11 According to Juan Pablo Perez Alfonso, one of the founders of the Organization of the 
Petroleum Exporting Countries (OPEC), oil is ‘the devils’ excrement’ and ‘it brings trouble, waste, corruption 
and debt’.12 In essence the issue of conflicts in any discourse on oil is not novel. The dependence of world 
economies on its availability impose a measure of sensitivity to any discourse on its subject matter and one 
on international trade is not left out. 
The importance of this resource cannot be over-emphasized as it intercepts  variety of issues from politics, 
to international relations between countries; environmental protection; trade et al. Trade issues are 
imperative as it is the medium of transfer of the resource from the point of production which is location-
specific to consumers all over the world. However this strategic commodity has not been specifically 
discussed in terms of tariffs, quotas, and taxes or otherwise mentioned in the international trade rules under 
the platform of the World Trade Organization (WTO) the multilateral organization responsible for the 
regulation of international trade. In fact there have been assertions that oil falls outside the international 
trade regulation and therefore not considered as a product under the WTO rules – one study considers this 
                                                          
9 Roberts, J., ‘A Primer on Oil‟ opcit  p 31 
10 Michael T Klare, M.T., ibid p 27 
11A good example is the Nigerian Biafra war which started out as an ethnic feud but was fueled by the oil in the Niger Delta 
region of the country. Javier, Solana, ‘Energy in the Common, Foreign and Security Policy‟. InGreg, Austin, and Marie 
Schellekens-Gaife,Energy and Conflict Prevention (Maradiaga European Foundation: Sweden, 2007) p 10. These countries 
although classed as being socio-politically unstable however still have their crisis navigated back to the presence of oil. Marie-
Ange, Schellekens-Gaiffe,‘Energy and Conflict Prevention: Global Trends and European Challenges‟ in Greg, Austin, and Marie-
Ange Schellekens-Gaiffe,  (eds) ibid p 17 
12Quote is para-phrased and cited in Alan, Gelb, Oil Windfalls: Blessing or Curse? (Oxford University Press: New York, 1988) p 
8. The Organization of the Petroleum Exporting Countries (OPEC) is an intergovernmtal organization comprising of oil-exporting 
countries created in 1960 with the objective to coordinate and unify petroleum policies in member countries to ensure stable 
prices for producers, efficient and regular supply for consumers and for investors to receive a good return on their investment. 
There are currently 12 members of the organization- Algeria, Angola, Ecuador, Iran, Iraq, Kuwait, Libya, Nigeria, Qatar, Saudi 
Arabia, United Arab Emirates and Venezuela. http://www.opec.org/opec_web/en/about_us/24.htm last accessed 16th August, 
2016 
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notion a misconception.13On the other hand, a different assertion is to the fact that oil qualifies as a product 
and is being marketed internationally; as such it automatically falls within the purview of the WTO 
regulations since this is the organization responsible for international trade.  Despite this notion, the WTO 
and OPEC are considered to be parallel organizations that have nothing in common.14Although a product, 
oil does not seem to be regulated by the current international trade rules under the auspices of the WTO 
and disputes whatsoever that arise from the supply of oil have not been so far subjected to the Dispute 
Settlement Body(DSB) of the organization. The issues that relate to international trade in oil have thus been 
raised overtime and it is pertinent to examine these issues. 
 
1.2 Research Problem 
A study conducted by the United Nations Conference on Trade and Development (UNCTAD) in 2000 
brought to focus certain issues involving international trade in oil.15 This study by UNCTAD showed that oil 
was excluded from the General Agreement on Tariffs and Trade (GATT) negotiations preceding the 
Second World War based on a ‘Gentleman’s Agreement’ due to the sensitivity of the subject matter as oil 
was treated specially and discussed more in the political context than in economic terms and thus not 
within the GATT framework.16 Furthermore, majority of the oil exporting countries were not contracting 
parties of the GATT at that time but were rather colonies of the developed countries that pioneered the 
formation of the GATT.17 Thus developed countries like the United States of America (USA) and Great 
Britain controlled exploration of petroleum through ownership of the major oil exploration companies 
operating in developing countries. The United States was the major force behind the formation of the GATT 
                                                          
13 UNCTAD, Trade Agreements, Petroleum and Energy Policies UNCTAD/ICTD/TSB/9 (New York: Geneva, 2000) p iv 
14 Melaku, Desta, ‘The Organization of Petroleum Exporting Countries, the World Trade Organization, and Regional Trade 
Agreements‟ Journal of World Trade (37)(3), 523-551, 2003 at 523 
15 UNCTAD, opcit,l 
16 UNCTAD opcit p 1 
17 UNCTAD opcit  p 1- Oil producing countries like Gabon, Indonesia, Kuwait and Nigeria had joined the WTO earlier than the 
1980s but membership of the WTO did not seem to be utilised in respect of their natural resources as market access was not a 
hindrance for oil. Today, some major oil producing countries are still not members of the WTO. 
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at the time and could even be referred to as the hegemon in the negotiations preceding its formation. It was 
therefore not expected that negotiations on oil would be presented at this time since the countries spear-
heading the negotiations had more to gain with its exclusion.Besides, the relationship between the oil 
exploration companies and the developing countries endowed with oil was lopsided in favour of the 
companies. Moreover, the structure of the trade rules tilted towards the promotion of market access for 
productsin which case the focus was on the elimination of import restrictions and such measures that would 
inhibit the importation of a product into a country and also factors that would hinder the imported products 
from competing on the same scale with other like domestic products. The GATT had the agenda to 
dissuade protectionism that had been created through the prevailing circumstances of rivalry and conflict 
during the Second World War and encourage a liberal international trade environment through the creation 
and enforcement of market access for products. Rules prohibiting import restrictions therefore outweighed 
the rules on export restrictions.18However, oil, the product in question did not have the market access 
challenge due to its strategic importance to world economies. The import restrictions being formulated did 
not therefore relate to this product in the least. Consequently, majority of the oil exporting countries after 
attaining independence did not see the need to join the GATT membership. These countries rather had the 
apprehension that becoming members of the organization would expose them to binding policies in respect 
of other products; more of a situation where it would be disadvantageous rather than advantageous to join 
the organization. The UNCTAD study therefore sought to enable oil exporting countries promote 
development in future trade negotiations through the utilization of their natural resources and also improve 
market access for exports within the WTO framework.19 The study induced awareness on the factors 
affecting international trade in petroleum however the GATT 1994 rules remained the same. 
                                                          
18Rules on exports are mentioned in 13 clauses of the GATT and obligations in other Articles are also related to exports. John, 
Jackson, Williams, Davey, and Alan, Sykes Jr, A.O., Legal Problems of International Economic Relations: Cases, Materials and 
TextFourth Edition, (West Group: St Paul, Minn, 2002)p 431 
19 UNCTAD, opcit p 1 
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Thereafter in 2008,  Senator Lautenberg of the United States introduced ‘The OPEC Accountability Act’ 
S 2964 and 2974 which would enable the United States to initiate consultations with members of OPEC 
that are also members of the WTO to seek the elimination of actions restricting oil production, distribution, 
restraint of trade in oil, natural gas or any other petroleum product; setting or maintaining the price of such 
petroleum products, and other measures that would constitute restraint of trade or practice that is 
unjustifiable and a restriction of US commerce.20If the consultations fail, the Act would further empower the 
United States to initiate dispute proceedings in the WTO on anticompetitive practices against these oil 
exporting countries that were also members of OPEC.21 The Senator opined that the provisions of Article XI 
of the General Agreement for Tariffs and Trade (GATT) 1994 are contravened by members of OPEC who 
are also members of the WTO through the production quotas fixed by the organization.22 Article XI of the 
GATT 1994 prohibits the use of quantitative restrictions and it applies to imports and exports. The report on 
the Bill goes further to state that the general exceptions outlined in Article XX of the GATT 1994 would not 
avail OPEC members in this instance as the production restriction quotas are targeted at price manipulation 
and setting rather than conservation of exhaustible natural resources as permitted by the exceptions.23 
While OPEC as an organization is not a member of the WTO some of its members are also members of the 
                                                          
20The countries the United States would initiate consultations with were Indonesia, Kuwait, Nigeria, Qatar, the United Arab 
Emirates, Venezuela, Ecuador, and Saudi Arabia. These countries are members of OPEC except Indonesia which suspended its 
membership effective January 2009. 110th Congress, 2d Session, S.2976 (2008) available at 
http://www.opencongress.org/bill/110-s2976/show, See also http://worldtradelaw.typepad.com/ielpblog/2008/05/opec-wto-
legisl.html last accessed  2nd September 2016. See also http://www.opec.org/opec_web/en/about_us/25.htm last accessed 2nd 
September, 2016. 
21The WTO regulation does not currently have any provisions on competition and anticompetitive practices. These issues which 
have been termed ‘new issues ‘is being addressed by the organization and were part of the agenda for the Doha Round of 
negotiations. However, from 2004 the General Council of the WTO decided to eliminate these issues from the Doha round. 
https://www.wto.org/English/tratop_E/comp_e/comp_e.htm last accessed 2nd September, 2016 
22 The production restriction activities practiced by OPEC were equated to export restrictions prohibited by Article XI of the GATT 
1994. See 110th Congress, 2d Session, S.2976 (2008) http://www.opencongress.org/bill/110-s2976/show last accessed 25th 
August 2016 
23Prior to proposing the Bill, the office of the Senator has released a report in 2004 on the same subject matter titled ‘Busting Up 
the Cartel: the WTO case against OPEC’ available at http://www.yumpu.com/en/document/view/9110173/busting-up-the-cartel-
senator-frank-lautenberg last accessed 2nd September, 2016.  The report states mainly that OPEC’s production limitations are 
quantitative restrictions which Article XI of GATT 1994 seeks to eliminate. It also maintains that OPEC’s actions do not relate to 
national conservation of oil, International Commodity Agreement nor national security which is exceptions permitted for the 
violation of Article XI, but rather constitutes a disguised restriction on international trade in violation of the chapeau of Article XX 
GATT 1994; therefore the exceptions are not applicable.  According to the report OPEC’s goal is price manipulation. 
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WTO thus the dispute is targeted at these members challenging the violation of their WTO obligations.24 
This Act again highlighted the inadequacy of the provisions of the GATT regulation in the issues relating to 
trade in petroleum especially in respect of export restrictions. 
As noted above, the ideology of the GATT was built towards creating market access for products and as 
such the strengthening of import restrictions as opposed to export restrictions. The GATT obligations on 
exports have been identified to be problematic in the sense that certain forms of export restrictions like 
export taxes or fees are not prohibited and the exceptions to the prohibitions of export restrictions in 
general are quite broad.25More so, export restrictions are perceived to be ineffective since tariff and non-
tariff measures can be employed to achieve the same goal.26  The provisions on export restrictions have 
also been termed as an area that is under-regulated in the WTO rules.27 The lack of predictability with 
export restrictions has resulted in significant damage to commodity markets, global supply chains and 
traders’ confidence in the international trade system.28 Shortage in supply of raw materials, price 
fluctuations affect developed and developing countries alike posing risks to vital industries.29 In the 
meantime export restrictions in the form of taxes have proliferated the arena of trade in natural resources 
as much as eleven percent.30 The unrestricted utilization of export taxes not just causes unpredictability in 
the system but also creates tension in the sphere of international relations creating a platform for retaliation 
amongst nations.31 
                                                          
24Moreover some oil exporters like Russia though not a member of OPEC most times colludes with OPEC in production 
restrictive practices. 
25 John, Jackson, et al  opcit, p 396 
26Qin, Julia Ya., ‘The Predicament of China‟s „WTO-Plus‟ Obligation to Eliminate Export duties: A Commentary on China‟s Raw 
Materials Case’ 11 Chinese Journal of International Law (2012) 
27 Baris, Karapinar., „Defining the legal Boundaries of Export Restrictions: A Case Law Analysis‟ Journal of International 
Economic Law, 2012 
28 Baris, Karapinar., ibid  p 9,  
29Qin Julia Ya, ‘ Reforming WTO Duties on Export Duties: Sovereignty Over Natural Resources, Economic Development and 
Environmental Protection‟ Journal of World Trade, Vol 46 (5) p 1 
30World Trade Organization, World Trade Report 2010: Trade in Natural Resources available at www.wto.org, 116-117 last 
accessed 30th August, 2016 
31Julia Ya Qin „ Reforming WTO Discipline on Export Duties: Sovereignty Over Natural Resources, Economic Development and 
Environmental Protection‟ opcit p 30 
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The fluid nature of the provisions relating to export restrictions has led to the utilization of protocols of 
accession in the creation of extra obligations for specific countries wishing to accede to the WTO. These 
further obligations normally termed ‘WTO-Plus obligations have been perceived as discriminatory since the 
member involved commits to extra obligations apart from the provisions in the general agreement. 
Members that have made further commitments on export restrictions see the provisions as a way of 
eroding their right to employ export duties as a tool for economic development when they are bound by the 
provisions in the accession protocol.32 Export duties are the only legitimate tool through which a Member 
can effectively exercise its right in the disposition of its natural resources and yet there are caveats on the 
way it should be utilized.33The prohibitions on export restrictions make the WTO-plus obligations an 
alternative that is always pursued; thus if the GATT provisions were effective for the regulation of this area 
of international trade the WTO-Plus agreements would not be necessary. 
OPEC members on their own part have raised sovereignty as a defence for the measures of production 
restrictions being practiced. Sovereignty imputes the exclusive right to oil producers to determine when 
production will occur as the oil being referred to in this instance is oil ‘in situ’- in its natural state prior to 
exploration. The argument is that international trade rules are not applicable to oil in this natural state and 
would only apply when it is ready for exportation.34 This is the basis for the strong argument that has 
ensued in distinguishing production restrictions as practiced by OPEC members from export restrictions 
which is prohibited by the provisions of Article XI of the GATT 1994. The contention is to the effect that 
production restrictions affect the un-produced natural resource while export restrictions relate to the product 
that is ready to be exported, in other words the resource has gone through some form of processing and is 
                                                          
32Julia Ya Qin ,ibid  p 1 
33Julia Ya Qin ibid p 21 
34In the case of Fast Break Foods LLC and others vs Saudi Arabian Oil Company and others No. 10-1393 U.S. Supreme Court 
the Plaintiffs stated clearly that it was not their intent to challenge the ability of sovereign nations to manage their natural 
resources, they therefore instituted the antitrust case against commercial companies which have conspired to raise the price of 
refined petroleum products- paragraph 7. These commercial companies are however national companies (Saudi Aramco for 
instance) of oil producing countries and the plaintiffs alleged that OPEC meetings were one of the avenues for collusion to fix 
prices of petroleum products through the agreement to reduce crude oil production-see paragraph 5.  
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no longer in its primary state. The claim therefore is that the GATT rules do not apply to resources in their 
primary state since such resources are not ready for exportation. However, certain instances where the 
Dispute Settlement Body (DSB) of the WTO extend the meaning of ‘goods’ to include certain resources in 
the natural state leaves one with the assumption that the same can be extended to this natural resource as 
well. The Appellate Body in the Softwood Timber35dispute  stated that trees severable from land can be 
classified as goods meaning trees still connected to the ground through their roots were considered ‘good’ 
by this explanation. The Appellate Body in the Softwood Timber36dispute admonished that the ordinary 
meaning of ‘goods’ should not be read so as to exclude tangible items of property like trees that are 
severable from land. If ‘goods’ by implication include trees severable from land which no doubt is in its 
natural state, one wonders why the same interpretation cannot be extended to oil ‘in situ’.  
Other issues emanated due to discourse on the contents of the proposed OPEC Accountability Bill. These 
border on the relationship between OPEC and the WTO; conflict of obligations for members of both 
organizations; the relevance of the WTO rules to natural resources; the difference between manufactured 
products and natural-resource-based products, contentions on the exclusion of oil from the international 
trade rules amongst others. The focus of the 2010 World Trade Report on natural resources can also be 
attributed to the discourse on these prevailing issues.  The subject matter is intertwined in a web of issues 
and this research intends to examine some of such. 
 
1.3 Research Question 
To effectively address the issues raised by this research, the main question focuses on the export 
restriction provisions of Article XI of the GATT 1994. Whether these prohibitions extend to natural 
resources in their primary state. In essence in relation to oil, are production restrictions as practiced by 
                                                          
35United States- Final Dumping Determination on Softwood Lumber from Canada, DS264 Appellate Body Report adopted 11 
August 2004 
36United States- Final Dumping Determination on Softwood Lumber from Canada, ibid 
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OPEC prohibited by the provisions of Article XI of the GATT 1994? Oil in the primary state which is the 
state prior to extraction is ridden with implications of sovereignty. Sovereignty in this regard affirms that 
ownership of the natural resource belongs to the nation and it has the right to exploit these natural 
resources devoid of external influence. However it can be argued that a country gives up a part of its 
sovereignty through concession when it opts to become a member of an international organization.  The 
question being posed is whether the WTO obligations should take cognizance of this fundamental principle 
of sovereignty in the design of its rules.37Consequently, the extent to which an oil exporting country is 
obliged to concede its sovereign rights by being a member of an international organization is also 
considered. 
So far no specific dispute has emanated in the WTO to challenge the imposition of production restrictions 
by OPEC. OPEC as noted above is not a member of the WTO, however some of its members are also 
members of the WTO and no dispute has been instituted challenging the act of these members. This 
makes interpretation of the provisions quite challenging since judicial interpretations lend credence to the 
provisions of the law. The dispute settlement system has however ruled on disputes with export restriction 
issues such as Canada- Herring and Salmon38; Japan- Semiconductors;39Argentina-Hides and 
Leather;40US-Measures Treating Export Restrictions as Subsidies;41 and China-Raw Materials.42 Four of 
the above disputes involve raw materials and therefore issues of conservation of the resources are 
highlighted in the disputes. The China- Raw Materials dispute is the closest dispute to natural resources 
conservation in recent times from which a possible analogy can be drawn. The complaint in this dispute 
was the use of certain export restraints in form of export duties, export quotas, export licensing and 
                                                          
37Julia  Ya Qin ., „The Predicament of  China‟s „WTO-Plus‟ Obligation to Eliminate Export Duties: A Commentary on the China-
Raw Materials Case‟, 11 Chinese Journal of International Law (2012) p 10 
38Canada- Measures Affecting Exports of Unprocessed Salmon, L/626- 35S/98 
39Japan- Trade in Semiconductors, L/309-35S/116 
40Argentina- Measures Affecting the Export of Bovine Hides and the Import of Finished Leather DS155 
41DS194 
42China- Measures Related to the Exportation of Various Raw Materials DS394 
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minimum export price requirements on certain raw materials. The ruling of the Dispute Settlement Body in 
this dispute was to the effect that the export restrictions meted by China was a violation of Article XI:1 of the 
GATT 1994 and Article 11.3 of the Protocol of Accession and could not be justified under the general 
exceptions as provided in Article XX of the GATT 1994. China’s predicament however arose mainly as a 
result of the commitments in its Protocol of Accession on the elimination of export restrictions which as 
mentioned above is a WTO-plus obligation.43 The provisions of the Protocol of Accession notwithstanding, 
the broad nature of export restrictions was still reckoned with in the dispute and remains an issue in the 
WTO legislation especially as regards natural resources.44 This research therefore seeks to identify and 
critically analyse the issues with the interpretation of the said Article XI of the GATT 1994. 
This study also revolves round the hypothesis that aside the determination of production restrictions and 
export restrictions; and the application of Article XI of the GATT 1994, a critical issue that has aggravated 
the relationship between oil producers and consumers is their lack of cooperation especially in the 
international trade arena. The second question therefore seeks to determine if this cooperation can be 
obtained by concessions in the WTO through the application of the principles of international relations when 
the interests of both parties are identified. 
The research questions in summary are therefore as follows: 
- Whether production restrictions qualify as export restrictions prohibited by Article XI of the GATT 1994? 
- Whether simultaneous membership of OPEC and the WTO raises conflicts in obligations? 
- Whether cooperation between oil exporters and importers can be achieved through trade concessions with 
the aid of international relations principles. 
 
                                                          
43 Julia, Ya Qin, ‘The Predicament of China‟s “WTO-Plus” Obligation to Eliminate Export Duties: A Commentary on China-Raw 
Materials Case, 11 Chinese Journal of International Law (2012) p 2 
44 Mitsuo, Matsushita., ‘Export Control of Natural Resources: WTO Panel Ruling on the Chinese Export Restrictions of Natural 
Resources’ 3(2) Trade Law and Development, 267 (2011) p 269 
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1.4 The Aim of this Research 
The focus of this research is to examine the issues that affect international trade in oil by attempting to 
answer the above research questions. Clarification is paramount for the intertwined issues ranging from the 
application of the WTO rules to international trade in oil, the obligation of members where dual membership 
of the WTO and OPEC exists, sovereignty over natural resources etc. As mentioned above, one of the 
reasons for this lack of clarity is the failure to specifically mention the word ‘oil’ in the initial GATT 
negotiations and subsequently the WTO legislation. This situation is akin to that of the Energy Charter 
Treaty (ECT) 1994 where a lack of direct reference to energy culminated to years of uncertainty which was 
resolved through litigation and subsequent adoption of a legal framework for trade in energy in the ECT.45  
In the case of the WTO no dispute directly challenging OPEC members of the alleged violation of Article XI 
of the GATT 1994 has been instituted yet. Therefore the desired clarification cannot be obtained solely from 
dispute resolution. Consequently the numerical strength of the members of this trade organization suggests 
that negotiation rounds might be an exercise in futility especially judging from the present gridlock of the 
Doha development round. It is based on this that analysis and judicial interpretation become imperative. 
The importance of judicial interpretation cannot be overemphasized in international law as it sets 
precedence in the interpretation of the rules and also makes room for rule formation where the need arises. 
The efficacy of the Law lends credence to actions. While the WTO dispute settlement body is not as rigid 
as other judicial bodies and does not practice the „stare decisis‟ doctrine,46 the reports of Panels and 
Appellate Bodies lay foundation and give valuable pointers in the interpretation of its rules and any report 
emanating from dispute settlement will be precedent for interpretation and will induce predictability in 
practice amongst members of the organization. 
                                                          
45Nikolay, Mizulin., ‘EC Experience in creating an Internal Energy Market: Lessons for the WTO‟ in Joost, Pauwelyn,., (ed) Global 
Challenges at the Intersection of Trade, Energy and the Environment, (Centre for Trade and Economic Integration: Geneva, 
2010) p67 
46It a Latin word meaning ‘to stand by things decided’. This is the doctrine of precedent when a court adheres to a previous ruling 
in an issue before it. 
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It is acknowledged that the rules on export restrictions in the WTO are still under construction and legal 
uncertainties surround the WTO-plus commitments of members.47 As opined by one writer, rather than 
seek the elimination of export restrictions the legitimate uses of export duties should be identified and a 
balance struck between the interests of importers and exporters of natural resources, in this case oil 
especially.48There is also the need to ensure security and predictability in trade regulation in the natural 
resources sector which aligns with one of the reasons why international trade rules are necessary.49  This 
ensuing predictability and security can foster investments and trade thus contributing to the economic 
welfare of the world.50All this make the subject matter one that is relevant and of utmost importance, 
providing the rationale for the necessity of such a study. 
As noted above, this study asserts that the underlying problem revolves round the relationship between oil 
exporters and importers. This relationship which initially was an opposition is gradually making way for 
cooperation. This work hinges on the notion that the interpretation of the rules and proffering a solution 
within the confines of the law would promote cooperation between the parties. In fact to put it succinctly, 
‘law itself is empowering to the extent that it provides a garb of legitimacy over practices’.51 International 
law has influenced political relations in diverse ways in the past in fact diplomatic relations between nations 
can be said to be impossible without international law.52.This research works with the premise that this 
cooperation could be achieved under the platform of the WTO through the application of international 
relation theories. This work specifically employs the theories of Liberalism, Neoliberalism and Legal 
Pluralism in expatiating the need for oil exporters and importers to focus on the utilization of diplomacy to 
                                                          
47 Baris, Karapinar., ‘Defining the legal Boundaries of Export Restrictions: A Case Law Analysis‟ Journal of International 
Economic Law, 1-37, 2012 
48Julia Ya Qin., opcit p 31 
49Peter Van Den, Bossche., The Law and Policy of the World Trade organization: Text, Cases and Materials, (Cambridge 
University Press: Cambridge, 2008) p33 
50Peter Van Den, Bossche, ibid  p33 
51 James, Crawford and Matti, Koskieniemi ., ‘Introduction’ The Cambridge Companion to International Law, (Cambridge 
University Press, New York, 2012)p 5 
52 Gerry, Simpson., „International Law in Diplomatic History‟ in James Crawford and Matti Koskenniemi., (eds) The Cambridge 
Companion to International Law, (Cambridge University Press: Cambridge, 2012) 
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achieve cooperation. Diplomatic relations as noted earlier are framed around international law which is 
used as a tool to organize cooperation across boundaries and employing peaceful avenues in the 
resolution of disputes.53 This goes to show that law cannot be isolated from politics as it interfaces with 
legalized politics and can be changed by it at any time.54 The laws are made by representatives of the 
various nations and their decision to either concede or oppose certain laws is sequel to the wealth of 
relationship they share with the next country proposing the change to the rule. In essence the principles of 
sovereignty notwithstanding, oil exporting countries if in cooperative relationship with their oil importing 
counterparts would not utilize production restriction practices that would adversely affect such relationship. 
The introduction of international relations theories is therefore vital as it goes beyond the interpretation of 
the legal provisions to consider the relationship between the parties and how this can be more amicable if 
need be. This research therefore aims to show that the negotiations of countries are not executed in 
vacuum and the agreements reached more often than not are based on the wealth of relationship shared. 
The diplomatic relations between countries influences to a large extent the legal provisions between them. 
The interests of the various parties are considered that is- the interests of oil exporters and importers- in a 
bid to ascertain if these interests can be accommodated under the WTO and if trade-offs can be reached 
between both parties.  
 
1.5 Justification 
The justification for this research is hinged on the level of importance of the commodity being discussed. Oil 
is critical for economic development and it also influences politics and international relations.55The 
importance of oil and the lack of even geographic distribution in the world make trade rules imperative. The 
                                                          
53 James,Crawford, and Matti,Koskenniemi,The Cambridge Companion to International Law, ibid p 4 
54 Kenneth,Abbott., and Duncan, Snidal., „Law, Legalization and Politics: An Agenda for the Next Generation of IL/IR Scholars‟ in 
Jeffrey, Dunoff., and Mark,Pollack., (eds) Interdisciplinary Perspectives on International Law and International Relations: The 
State of the Art,  (Cambridge University Press: Cambridge, 2012,)  p 36 
55 Roland, Dannreuther., „Understanding Conflict, Collaboration and Competition Over Access to Oil, Gas and Minerals: An 
Overview and Summary‟ Polinares Working Paper, No. 1, September 2010 p 7 
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WTO rules establish the legal framework for the exchange of goods56 which comprises the oil resource. 
While access to oil is not problematic during times of economic boom, access might be limited when the 
economy is experiencing certain constraints due to political reasons for instance where a war breaks 
out.57Although it is acknowledged that this product has not been given special attention prior to this time in 
the international trade organization and one could argue that it would make no difference if the rules are 
assessed or not; it is imperative to examine how beneficial specific trade rules could be to this sector 
especially as this study delves into the relationship between exporters and importers. More so, the 
peculiarity of the sector makes the need for specific rules imperative.  It is important to pursue positive 
steps to attain a solution in this area. The WTO has also placed a measure of importance on oil issues as 
connoted by the level of attention given to it as new entrants accede to the WTO.58 
Moreover, trade agreements are also peculiar in their role of being part of peace agreements and resolving 
conflicts that have to do with market access.59 The various interpretations given to Article XI of the GATT 
1994 shows that the provisions are of utmost importance to the members of the organization. It also serves 
to influence the behaviour of other States whether or not the outcome is binding as precedent. This is the 
effect of soft law on the international community.60 
                                                          
56 Benard, Hoekman., and Michel, Kostecki,., The Political Economy of the World Trading System: The WTO And Beyond, Third 
Edition, (Oxford University Press: Oxford, 2009) p 1 
57 Kimon Keramidas, Alban Kitous., and Bradford Griffin., „Future Availability and requirement for oil, gas and key minerals‟ 
POLINARES Working Paper no 30, March 2012, p 11 
58 Gabrielle Marceau., ‘The WTO in the Emerging Energy Governance Debate‟ in Joost Pauwelyn., Global Challenges at the 
Intersection of Trade, Energy and the Environment, (Centre for Trade and Economic Integration: Geneva, 2010) p 32. Acceding 
governments make specific commitments on state trading enterprises, export taxes and other rules that specifically relate to the 
energy sector. The re-examination of certain economic assumptions and the current trade rules is necessary as natural 
resources as a general category have been accorded certain peculiarities that distinguish it from manufactured products. Michele 
Ruta., ‘What Will the World Trade report 2010 Be About?‟ available at 
http://www.wto.org/english/res_e/publications_e/wtr10_forum_e.htm last accessed 11th  August, 2016 
59The GATT and other Bretton Woods Institutions formed part of the settlement after the Second World War. Thomas Cottier, 
and Marina Foltea., ‘Constitutional Functions of the WTO and Regional Trade Agreements’ in Lorand Bartels and Federico 
Ortino., Regional Trade Agreements and the WTO Legal System, (Oxford University Press: Oxford, 2006) p 44 
60 Andrew Guzman, and Timothy Meyer., ‘International Common Law: The Soft Law of International Tribunals’ 9 Chicago Journal 
of International Law 515(2009) 
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Moreover, it is common knowledge that different sovereign nations interpret the provisions of a treaty to suit 
their interests.61The WTO has overtime proven to be formidable amongst the Bretton Woods Institutions.62 
 
 The study also highlights the importance of interdependence of the world economies and the success of 
the Bretton Woods system has contributed immensely in attaining this feat; 63the GATT/WTO standing out 
amongst the others that make up the system. The maturity and sophistication of the WTO system 
distinguishes it as the appropriate platform to expand the framework for the discourse on trade in energy.64 
 
1.6 Scope of Research 
The scope of this work borders on the General Agreement on Tariffs and Trade 1994 which is the rules 
applicable to trade in goods. This work acknowledges that other WTO rules on services and intellectual 
property affect the oil industry in diverse ways, however it will restrict its evaluation to the ‘goods’ aspect of 
international trade. In considering the WTO rules that affect trade in natural resources and oil in particular, 
this study also notes that factors like ‘dual pricing – a situation where the domestic price of the product is 
lower than the export price; state trading enterprises, subsidies  could also affect petroleum policies 
however this study limits itself to Article XI of the GATT 1994.65 The rationale for this limitation is that the 
crux of the argument between production restrictions and export restrictions lies in the said Article XI of the 
GATT 1994 and other related instruments. Thus while emphasis will be placed on Article XI, mention will 
also be made to Article XX of the GATT 1994 which provides for the general exceptions that is usually 
raised as justification for the violation of Article XI of GATT 1994. Also in analysing the relationship of oil 
                                                          
61 Pierre-Marie Dupuy., ‘Evolutionary Interpretation of Treaties: Between Memory and Prophecy‟ in Enzo Cannizzaro, Giogio 
Gaja and Mahnoush Arsanjani,The Law of Treaties Beyond the Vienna Convention (Oxford University Press: Oxford. 2011) 
62The Bretton Woods Institutions comprise of the World Bank, International Monetary Fund (IMF) and later included the GATT 
when the International Trade Organization (ITO) failed. 
63 John, H Jackson, et al Legal Problems of International Economic Relations:, opcit,  p 1 
64 Gabrielle Marceau., ‘The WTO in the Emerging Energy Governance Debate‟ in  Joost Pauwelyn., Global Challenges in the 
Intersection of Trade, Energy and the Environment  ibid p 38 
65 Article XVII on State Trading Enterprises and Article XX which numerates the General Exceptions are also useful for the 
analysis of the relationship of oil to the GATT rules. Dual pricing is not inconsistent with the WTO rules but may be considered as 
a form of subsidy; however the challenge would be to adequately monitor the domestic prices. See Gabrielle Marceau., opcit  p 
27 
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exporting and importing countries, this work limits its scope to the Organization of the Petroleum Exporting 
Countries(OPEC) and the International Energy Agency (IEA). It studies these organizations by proxy in a 
bid to understand the interests of both parties. A study of individual countries which export and import oil 
will be too broad for this present research. 
 
1.7 Methodology 
This research will involve a textual analysis of relevant provisions of rules, constitutions and Agreements 
binding the organizations being considered. The ‘black-letter’ approach which seeks to provide a detailed 
and highly technical commentary upon systematic exposition of legal doctrine will be adopted.66 The 
rationale for the adoption of this textual analysis rests on the need to interpret the current provisions in a bid 
to ascertain how member states perceive the regulations. This will aid the determination of whether or not 
the provisions need to be rectified. The canons of interpretation stated in the Vienna Convention on the 
Law of Treaties (VCLT) will be applied and as is the practice of the WTO to lay emphasis on the textual 
meaning this work will also adopt this.67 The approach of the Vienna Convention style of interpretation 
follows the precedent set by the Dispute Settlement Body (DSB) of the WTO as stipulated in Article 3(2) of 
the Dispute Settlement Understanding (DSU). Thus if a dispute were to commence challenging the right of 
oil exporting countries to production restrictive practices, the Panel would no doubt apply the canons of 
interpretation stated in the Vienna Convention in its analysis and so would the Appellate Body if the dispute 
eventually proceeds to the second tier of settlement.  
Additionally, there will be a measure of comparative analysis as the WTO system is compared in certain 
aspects with other treaties that are relevant to oil and energy. This is based on the premise that the 
                                                          
66 Michael Salter., and Julie Mason., Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal Research 
(Pearson Longman, 2007) p 49-51 
67 Georg Nlote,.,„Subsequent Practice as means of Interpretation in the Jurisprudence of the WTO Appellate Body’in Cannizzaro, 
E., The Law of Treaties Beyond the Vienna Convention opcit p 141 
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Appellate Body noted that WTO rules are not meant to be interpreted in clinical isolation from public 
international law.68 
The research also applies interdisciplinary approach as the principles of international relations are 
introduced in the sphere of international law. Theories of international cooperation offer opportunities to 
explore the integration of international relations and international law.69 The theories of Liberalism and 
Neoliberalism adopted in this research will aid the understanding of the behaviour of the parties involved 
and how the existing relationship can be improved if need be. 
These provisions will be interpreted through the application of the principle of ‘good faith’ which connotes 
‘fairness and straightforwardness of conduct with no intent to defraud or seek an unfair advantage or 
breach an obligation.’70 The application of the principle of ‘good faith’ is instructive to the extent that it is a 
legal concept that emphasizes the substance and process of communication either between individuals or 
amongst states.71 The rules therefore mean exactly what the ordinary words stand for. 
 
1.7.1. Analytical Framework 
In order to build an understanding that the contention between oil exporting countries and oil importing 
countries transcends the provisions of Article XI of the GATT 1994, the thesis begins with an analysis of the 
provisions of the regulation. This study is of the view that the relationship between both parties is the 
underlying reason for the debate on production restrictions in the WTO. In essence if cordiality is fostered 
the semantics of the provisions would not be in contention. This is not to down play the role of laws and 
regulations and the consequences of violation. However, a look at the relations between these parties 
reveals that this hypothesis is worth considering in acquiring further explanation. 
                                                          
68United States- Standards for Reformulated and Conventional Gasoline WT/DS2/AB/R p 3 at 16 
69 Kenneth Abbott,  et al., ‘Law, Legalization and Politics: An Agenda for the next generation of IL/IR Scholars‟ in Jeffrey Dunoff,., 
and Michael Pollack., (eds) Interdisciplinary Perspectives on International Law and International Relations: The State of the Art,  
Cambridge University Press: Cambridge, 2012 
70 Gerry Beyer., and Kenneth Redden., Modern Dictionary for the Legal profession, Third Edition ( William, S. Sein and Co 2001) 
71 Marion Panizzon., Good Faith in the jurisprudence of the WTO: the protection of legitimate expectations, good faith, 
interpretation and fair dispute settlement, ( Hart Publishing: Oxford, 2006)  p 20 
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The framework therefore hinges on the premise that although the words of the provisions of Article XI of the 
GATT 1994 need to be clarified to ascertain if oil exporting economies are indeed in violation of quantitative 
restrictions prohibited by the regulations, of more importance is the relationship that exists between these 
countries and the application of international relation theories can enable the improvement of this 
relationship and all these could be achieved under the platform of the WTO. The analysis therefore begins 
with the wordings of the provisions and graduates to considering the relationship between the parties which 
it believes is the challenge and subsequently a solution is proffered employing the instrumentality of the 
WTO. 
 
1.8 Structure of Research 
This work is divided into seven chapters. The first chapter gives the background for the research, states the 
problem and questions, the scope of the research and methodology. The second chapter traces the 
research problem firstly by highlighting the importance of oil through history and its ability to be intertwined 
in other facets of the community like politics, the environment, sustainability, and conflict. This fact 
distinguishes oil as a peculiar commodity. The negotiating history of petroleum in the GATT and WTO is 
then outlined and this is achieved through the consideration of the broad category of natural resources and 
natural-resource based products as oil is not specifically mentioned in the rules. The rules relevant to 
international trade in petroleum under the GATT rules are analysed with emphasis placed on Article XI 
which highlights the production restriction versus export restriction debate. Chapter Three examines the 
role of sovereignty in the debate between production restrictions and export restrictions. Moreover 
sovereignty is the principal defence oil exporting countries under the OPEC forum have always pleaded. 
This age-long principle of international law is analysed to determine its importance and whether it can be 
compromised through accession to international organizations as suggested by many. Chapter four 
identifies the interests of oil exporters and importers through the examination of certain alliances that have 
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been formed by major exporters and importers. These alliances in form of organizations and agencies 
present a picture of the aspirations of their respective groups and give an insight on the issues that impede 
co-operation. According to Peter Hulsroj: ‘…a question on how a state can be expected to react in a given 
situation cannot be answered by purely analysing the norms that would follow from Article 38 of the Statute 
of the International Court of Justice (ICJ), but must embrace norms dictated by history, self-interest, 
potential political fall-out, etc.’72Thus the analysis will not be effective if it does not extend to the interests of 
oil exporting countries and their importing counterparts. Their history especially as regards exploration of oil 
and collaboration between both parties and whatever controversy that may have erupted is of relevance to 
this study. 
Having identified the problems in interpretation of the rules, the conflict of norms and the interests of the 
parties, the research proceeds to introduce the theories of international relations- Liberalism, Neoliberalism 
and Legal pluralism -that would aid better understanding of the rules. The introduction of these theories of 
International Relations is based on the premise that there is more to the conflict between oil exporting and 
importing countries than the semantics of Article XI of the GATT 1994. International Relations are eminent 
in the discourse since the research goes further to consider the relationship between the parties and not 
just the provisions of the law. The rationale for this is that Law and Politics are considered as structurally 
coupled systems rather than distinct entities.73 Liberalism and Neo-liberalism are theories from the same 
school of thought that emphasize the themes of co-operation, collaboration between parties taking into 
cognizance the role of international organizations in such efforts. Chapter five therefore considersthe 
theories and highlights its importance in this research.  
                                                          
72 Peter Hulsroj., ‘Three Sources- No River, A Hard Look at the Sources of Public International Law with Particular Emphasis on 
Custom and „General Principles of Law‟ (1999) 54 Austrian Journal of Public International Law 219 at 236 
73 Klaus Armingeon., Karolina Milewicz., Simone Peter,  and Anne Peters., ‘The Constitutionalization of International Trade Law‟ 
in  Thomas Cottier., and  Panagiotis Delimatsis,, P (Eds) The Prospects of International Trade Regulation: From Fragmentation 
to Coherence (Cambridge University Press: Cambridge, 2011) p 73 
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The next chapter presents the World Trade Organization as a viable platform for the advancement of the 
intended co-operation of oil exporters and importers. Chapter Six thus justifies the choice of the WTO by 
highlighting factors that make it an organization worth considering for this purpose amidst other regional 
and bilateral arrangements that exist. It builds on the hypothesis of what is obtainable if oil is included in the 
international trade negotiations based on the fact that major oil exporters are now members of the WTO.   
More so, countries such as the United States were the hegemon in the negotiating round that led to the 
formation of the GATT. The International Trade system has since evolved to a situation where even such 
‘super-powers’ are made to comply with trade rules via the dispute settlement body. Therefore, the 
adoption of an international relations theory that reflects this present state of equality is proposed to 
facilitate the negotiation of trade rules that would incorporate the interests of oil exporters and importers if 
need be. The seventh chapter will draw conclusions and recommendations from the various analysis of the 
research. 
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CHAPTER TWO 
INTERNATIONAL TRADE IN OIL AND THE WORLD TRADE ORGANIZATION (WTO) 
2.1 Introduction 
Oil has been perceived to be outside the confines of the World Trade Organization (WTO), the multilateral 
organization responsible for trade rules. This fact is noted in the research problem and it is one of the 
foundations of this work. Diverse reasons have been advanced for this perceived exclusion of oil (through 
specific mention) from the multilateral rules- ranging from the prevailing circumstances at the negotiations 
preceding the formation of the General Agreement on Tariffs and Trade (GATT) to the lack of numerical 
strength in terms of oil exporting countries as contracting parties of the GATT at that time. Amidst these 
reasons, international trade in oil is one of the highest in terms of volume and value.1 Demand for oil is on 
the high scale such that the absence of specific international trade rules for this commodity has not 
diminished its exchange in the international trade arena. 
This chapter lays foundation of the research problem by first of all determining the peculiarities of this 
commodity and its importance in world economies despite the rave of alternative forms of energy. The 
historical landmark of oil is outlined in a bid to appreciate some of the operations of the industry and thus 
the diverse interests of the parties. The specialty of this natural resource is also evident in its intertwining 
with other facets like politics, the environment, sustainability and even conflict. These factors have an 
impact on oil in line with other non-renewable natural resources that imputes some level of specialty and 
the notion that regular economic assumptions that govern trade rules might have to be reconsidered.  
Having set out the importance and peculiarities of oil, the chapter progresses to consider the negotiating 
history of the GATT in a bid to determine if oil was indeed excluded from the negotiations as alleged. The 
chapter proceeds to ascertain the ability of oil to be a tradable commodity, in other words is oil a product 
                                                          
1Global trade in oil increased by 1.3% in 2012 and at 55.3 million b/d, trade counted for 62% of global consumption. See 
http://www.bp.com/en/global/corporate/about-bp/energy-economics/statistical-review-of-world-energy-2013/review-by-energy-
type/oil/oil-trade-movements.html last accessed 15th August 2016 
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that could be subjected to international rules on trade? The arguments for and against the classification of 
oil as a product is examined and a conclusion is arrived at. The provisions that are in contention between 
the exporters and importers of oil are then considered and interpretation is embarked upon bearing in mind 
that a treaty is subject to diverse interpretations as each party endeavours to maintain its own interest.2In 
the words of Charles de Visscher ‘the purpose of interpretation is not to perfect an instrument, to adapt it 
more or less to achieve what may be deemed to be the logically postulated objective, but to shed light on 
the real intention of the parties’.3 The real intention of the parties at the conclusion of a treaty can thus be 
garnered by through the consideration of the text of the treaty being given its ordinary meaning. The 
provisions of Article XI of the GATT 1994 introduce the concepts of export restrictions and production 
restrictions on which arguments exist. The chapter draws conclusions on the research problem and the 
issues highlighted therein. 
2.2 Oil 
2.2.1. Brief History of the Oil Industry 
Petroleum or crude oil as it is normally called is liquid hydrocarbon made up of complex molecules. This 
substance is said to have been in existence in one form or the other over 4000 years ago. However, Edwin 
Drake is said to have drilled the first oil well in Pennsylvania.4 Property rights for the resource were 
problematic as its fluid nature inhibited the ability to constrain it to land.5 The law of capture which means 
that land owners could take the oil beneath their land was introduced to salvage the challenge of the 
                                                          
2 Pierre-Marie Dupuy., ‘Evolutionary Interpretation of Treaties: Between Memory and Prophecy’ in Cannizzaro, E., (ed)The Law 
of Treaties Beyond Vienna Convention p 125 
3 Pierre-Marie Dupuy ibid 
4Paul Stevens., ‘The History of Oil‟ Polinares Working Paper No. 3, September 2010 
The first commercial well is disputed to have been drilled in 1849 in Baku, Azerbaijan by F.N, Semyenov; another record 
attributes the first well to 1850 in Poland, See Robert Ehrlich., Renewable Energy: A First course, (CRC Press: Boca, Raton, FL, 
2013) p 49. The proven reserves of the United States peaked in the 1970s, the U.S is now a major importer of oil, and in fact it is 
the world’s largest consumer. 
5 Paul Stevens., ibid  
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property rights and this caused contentions and rivalry.6 This goes to show that the competition and rivalry 
in the oil industry predates the current dispensation and can be said to have been born with the oil era. The 
Standard Oil trust of J.D Rockefeller employed this as was one of the mechanisms to reduce the 
competition in the industry at that time. Pro-rationing a system to limit production was also introduced by 
the federal government to reduce over-supply and its antecedents of price volatility.7 Pro-rationing as 
practiced by the United States at that time is akin to the production management system maintained by the 
Organization of the Petroleum Exporting Countries (OPEC). 
Oil was progressively discovered in other parts of the world especially in the Middle East and parts of 
Africa. The industry was dominated by certain oil producing companies referred to as the seven sisters; 
these were the Anglo-Persian Oil Company (Now British Petroleum), Gulf oil, Standard Oil of California, 
Texaco (now Chevron), Royal Dutch Shell, Standard Oil of New Jersey (Esso) and Standard Oil Company 
of New York (Now Exon Mobil).8 These companies were in control of the oil industry through the 
concessions that they had with oil producing countries for the exploration of oil with the payment of royalty 
mostly to the government. The concessions were lopsided in favour of the companies who had the 
knowledge and expertise in the operations of this sector that was novel to the owners of the resource. More 
so, the concessions that existed between the parties had the characteristic of being long term. One could 
therefore say that the companies were the force of authority in the industry. This position however changed 
when the oil producing countries began to gain awareness of the necessity of the resource they possessed 
and therefore wanted greater participation not just in the economic proceeds but also in the control of the 
industry through the nationalization of their own companies.  
                                                          
6 Paul Stevens., ibid p 1 
7 Paul Stevens., ibid p  
8 Daniel Yergin., The Prize: The Epic Quest for Oil, Money and Power, Free Press: New York, 1991 
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Oil is said to be in a distinct category amongst other mineral resources due to its expanse of usage, its non-
renewability and also as it is not easily substitutable especially in the transportation sector.9 It became the 
mainstay of world economies and other energy needs of society including the production of goods and 
services. The proven reserves at the end of 2014 were placed at 1700 billion barrels which is capable of 
being used for up to 52.9 years.10 These reserves are unevenly distributed in the world; therefore though 
this commodity is essential to the economies of all States, not all are endowed with the resource and it 
cannot be manufactured. Trade therefore is the medium of transfer from the point of location and 
production to the point of consumption. In 2014 oil production globally, increased by 2.3% while global oil 
consumption on its part had an increase of 0.8%.11 Global Trade of crude oil grew by 0.9% in 2014.12 
 
2.2.2 Peculiarities of Oil 
Oil has been argued to be not just an ordinary commodity but that which is imputed with certain 
characteristics that make it peculiar. Where the peculiar features are not inherent, this commodity has the 
ability of being intertwined with other issues that still distinguishes it from other products. These features 
and issues make any discourse on oil further intriguing and some of such will be considered in this section. 
The issues range from access to oil, to politics, the environment, sustainability etc. 
 
2.2.2.1. Access to oil 
Oil is a resource whose location cannot be determined. The availability of the resource is devoid of any 
human influence. This is attributable to its characteristic of being a natural resource and its features go 
further to being non-renewable which means it can be exhausted and has no capacity of renewing itself. A 
                                                          
9 Roland Dannreuther, „Understanding Conflict, Collaboration and Competition Over Access to Oil, Gas and Minerals: An 
Overview and Summary‟ Polinares Working Paper, No. 1, September 2010  p 6 
10Proven reserves are those that can be accessed with some measure of certainty through geological and engineering 
information BP Statistical Review of World Energy 64th Edition https://www.bp.com/content/dam/bp/pdf/energy-
economics/statistical-review-2015/bp-statistical-review-of-world-energy-2015-full-report.pdf last accessed 11th August 2016 
11BP Statistical Review ibid https://www.bp.com/content/dam/bp/pdf/energy-economics/statistical-review-2015/bp-statistical-
review-of-world-energy-2015-full-report.pdf last accessed 11th August 2016 
12See BP Statistical Review ibid p 3 
26 
 
country is either endowed with oil or it is not. This means that consumers would require access to oil seeing 
it is such an important part of their economic processes. The issue of access to oil has posed a challenge 
for most importing countries and has also been a source of concern; in fact the dissatisfaction of oil 
importing countries has majorly been access to the resource. 
Access to oil is the leverage that oil exporters have over oil importers. In the case of the members of the 
Organization of the Petroleum Exporting Countries (OPEC) production restriction practices are possible 
due to this exclusive access to oil. Also based on the experiences with long term concessions that 
characterised the industry in the early years of exploration and how the terms were locked-in, the long term 
feature is alien to current oil concessions and treaties between oil exporters and importers. The oil 
exporters have obviously now have more control over the resource and have also nationalized oil 
exploration companies. 
The apprehension most oil importing countries exhibit is the consequence of security of supply arising from 
access to the resource.13 This factor inputs a measure of peculiarity on oil in comparison to other products 
especially of the manufactured genre. In essence this ought to be considered in evaluating and negotiating 
trade rules that affect oil. If the oil exporters have sole access to the resource, it means the relationship 
between the parties should be such that access will not be impeded at any point. 
  
2.2.2.2. Oil and the Environment 
The Environment represents the entirety of human existence. It is imperative that it remains conducive, 
safe and healthy. The quest for economic development through the exploration of natural resources has to 
a large extent robbed humanity of the safety of its environs. The deterioration of the environment in terms 
of quality and quantity is on the fast lane. Global warming, ozone depletion, decrease of biodiversity, 
                                                          
13 Abdalla Salem., ‘Energy Security and Supply’ available at http://www.opec.org/opec_web/en/862.htm last accessed 17th 
August 2016. See also International Energy Agency,  Oil Supply Securityavailable at 
https://www.iea.org/publications/freepublications/publication/oil_security.pdf last accessed 17th August  2016 
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deforestation, pollution through oil spills, climate change all pose a threat to the sustainability of the 
environment. No doubt most of these vices are the by-product of the exploration of natural resources in 
pursuit for economic development.  
Observing that the planet needs to be protected from environmental harm, the International Community has 
taken various steps in ensuring that the World awakens to its responsibility in protecting the environment. 
Thus from the United Nations Conference of the Human Environment (UNCHE)14 to the United 
Nations Conference on Environment and Development (UNCED) also known as ‘Earth Summit’ 15 and 
the World Summit on Sustainable Development (WSSD)16 it became imperative to reconcile the quest 
for economic development and the sustainability of the environment.17 
Oil development has a direct impact on the environment. From pre-drilling activities and seismic operations, 
to the exploration stage through refining, manufacturing and even storage, there lies an imminent threat to 
the environment as it adversely affects the vegetation, soil, water, air and other environmental elements.  
Global warming especially is very topical in recent times and if not curbed is capable of imposing imminent 
danger to the world. Oil amongst natural resources has been denoted to be the major contributor of the 
carbon dioxide that make up Green House Gases (GHG) responsible for global warming which has caused 
climate change in the atmosphere. The estimate by the Integrated Panel on Climate Change (IPCC) states 
a massive rise in the earth’s temperature by the end of the twenty-first century.18 
The quest for economic development through the exploration of natural resources has therefore to a large 
extent robbed humanity of the safety of its environment. During extraction, oil spills could occur which leads 
to displacement of indigenes of oil producing communities from their homes; health and social hazards are 
                                                          
14 Stockholm, Sweden in June 1972 
15 Rio de Janeiro, Brazil, June 1992  
16 Johannesburg, South Africa, September, 2002 
17 Rosalie Gardiner., ‘Towards Earth Summit 2002 Project‟, available at http://www.earthsummit2002.org (Last visited on 8th 
September 2016). 
18Godfrey Boyle., Renewable Energy: Power for a Sustainable Future, opcit  p 11 
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also some of the dangers that the indigenes are exposed to. A typical example is the Niger Delta19 region of 
Nigeria that has received enormous media attention as a result of the environmental consequences that 
accompany oil exploration.  There have been over 4, 000 oil spills in the region since oil was first 
discovered in 1960 in Nigeria.20The protests from the aggrieved indigenes lead to unrest in the area and 
disruptions to production which adversely affects the price of oil.21 The BP Macondo blowout of 2010 
attributed to failures from diverse violations of laws of public resource development left the environment in a 
terrible state that the final report on the investigation equally mourned the environment as well as the 
workers on board at the occurrence of the incidence.22 Although environmental laws, treaties and 
conventions abound in a bid to curb the threat to the environment, the dependence of the populace on oil 
still places the environment at risk as safety measures are not totally fool-proof and systemic and human 
errors are sometimes not preventable. The production of oil will therefore continue to constitute a threat to 
environmental sustainability. 
As mentioned above, the exploration of oil does cause adverse effects like spills and the oil producing 
country is exposed greatly to this particular hazard. It is only natural that the producing country would want 
to take steps to curb the effect of such hazards over their immediate environment. However under the WTO 
regulation this is perceived as discriminatory. In the China- Raw Materials dispute23, China was denied the 
right to conserve its raw materials as a measure with the goal of conservation had to be applied to all 
members despite the fact that the weight of the environmental hazard caused by the exploration of the raw 
                                                          
19The Niger Delta extends over about 70,000 square kilometers, makes up about 7.5 per cent of Nigeria’s landmass and has 
about 20 million people of more than 40 ethnic groups. The main occupation of the indigenes is fishing and farming. Akpobibibo 
Onduku., „The Lingering Crisis in the Niger Delta‟ Field Work Report available at      www.peacestudiesjournal.org 
20Adetokunbo Odiase-Alegimenlen., ‘Environmental and Other Issues Relating to Oil Production in Nigeria‟ OGEL 2(2) 2004. 
Nseabasi Akpan., ‘The Failure of Environmental Governance and Implications for Foreign Investors and the Host State- A Study 
of the Niger Delta Region‟ OGEL 3(3) 2005. 
21Ogoni and Oil‟ Ogoni TED Case Studies available at http://www.americanedu.ted.orglast u last accessed 18th August 2016 
22‘Final Report on the Investigation of the Macondo Well Blowout‟  Deep Horizon Study Group, March 2011 available at 
http://ccrm.berkeley.edu/pdfs_papers/bea_pdfs/dhsgfinalreport-march2011-tag.pdflast accessed 18th August 2016 
23China- Raw Materials DS394, 395, 398 
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materials was heavier on China being the host country of those raw materials. 24 Consequently employing 
export taxes as a means of deriving revenue to alleviate the resultant environmental hazard was prohibited 
as it had made certain commitments in its Protocol of Accession which negated the imposition of export 
taxes. China therefore was left to bear the brunt of the environmental degradation associated with the 
exploration of its raw materials. 
The environmental impact of oil therefore makes it standout from other products and even within the natural 
resources classification as this has to be considered whenever it is the subject matter of a discourse. This 
is one of the issues that influence the actions and inactions of the oil exporting countries. 
 
2.2.2.3. Oil and Politics/Conflicts 
Oil is so intertwined in the web of politics to the extent that it is regarded more as a political commodity than 
an economic one. The 20th and 21st centuries have had international and regional conflicts linked to oil. The  
World War I(1914); World War II (1939); The Suez war (1956); the Sixty-Day War (1967); the Oil embargo 
(1973); the Arab-Israel War (1980-1988); the invasion of Kuwait (1990); the Gulf War (1991) and the Iraq 
War (2003) are either directly linked to oil or have been aggravated by being linked to oil.25 
Political unrests in major oil exporting countries negatively affect the availability of oil and also have a toll 
on its price. The Libyan crisis of 2011 which halted its oil production caused a hike in world price of oil to 
                                                          
24Julia Ya Qin, ‘The Predicament of China‟s WTO-Plus Obligation to Eliminate Export Duties: A commentary of the China-Raw 
Materials Case‟ 11 Chinese Journal of International Law, (2012) 
25 Michael Klare., Resource Wars: The New landscape of Global Conflict (Henry Hold: New York, 2002) p 27-28; UNCTAD opcit 
p 14; Andrew Filis, Ehab Abu Gosh and Rafael Leal-Arcas International Energy Governance: Selected Legal Issues opcit p 102 
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the extent that it was feared history would repeat itself as in the 1970s with another oil shock.26 Libya at that 
time was the 15th largest crude oil exporter with an average of 1.2 million barrels per day.27 
It is also common for governments of major oil importing countries to intervene in the political affairs of 
major oil exporting countries in a bid to get continual supply of the resources. Political Dictators in oil 
exporting countries have been alleged to have the support of most western governments as long as they 
ensure access to oil supplies.28 The relationship of the United States and Saudi Arabia is said to have 
begun with oil even before the First World War.29 Saudi Arabia stands out amongst other oil exporting 
countries due to its enormous proven reserves and the ability to supply oil even in the midst of crisis.30 The 
United States has been said to intervene incessantly in the political affairs of Saudi Arabia to ensure supply 
and even sanction other oil exporting countries when it perceives such relationships to be threatening. The 
political alliance of countries is hinged on oil especially when there are power inequalities between the 
countries.31 
The above is evidence that the political ties countries share based on the benefits of this resource has the 
ability to influence the negotiation of appropriate trade rules. The political weight this product attracts is as a 
result of its importance and necessity to world economies. Oil has been the source of recurring conflict.32 . 
Oil producing countries are usually conflict hotspots and these conflicts even when originated by other 
                                                          
26The Secretary of Climate and Energy of the United Kingdom Chris Huhne had warned that a further rise in the oil price would 
lead to the reoccurrence of the 1970s shock as oil prices had doubled in price and this was made worse by the crisis in Libya.  
See Julia Kollewe., ‘Oil Prices Rise Again on Further Libyan Fighting‟ The Guardian, Friday 4th March 2011 available at 
http://www.theguardian.com/business/2011/mar/04/oil-prices-rise-again-libyan-fighting last accessed 13th August 2016, see also 
‘Oil jumps above $103 as Libya Crisis Escalates‟ available at  http://money.cnn.com/2011/03/21/markets/oil_prices_Libya/ last 
accessed 13th August 2016 
27http://www.nbcnews.com/id/41714735/ns/business-stocks_and_economy/t/oil-prices-soar-two-year-high-worries-over-crisis-
libya/#.UykmAPldV2slast accessed 13th August 2016 
28Saudi Arabia, Kuwait and Bahrain have had incidents of the government forcefully quelling all forms of opposition against it to 
the detriment of the rights of the populace to a peaceful protest. It is alleged that the opposition of the western forces to the 
government of Gadhafi in Libya was also as a result of his unreliability. Noam Chomsky., ‘Libya and the Unfolding Crises‟ 
interview by Stephen Shalom and Michael Albert in Znet, 31st March 2011. 
29Rachel Bronson., Thicker Than Oil: America’s Uneasy Partnership with Saudi Arabia (Oxford University Press: Oxford, 2006) p 
15 
30Rachel Bronson., ‘Understanding US-Saudi Relations‟ in Paul Aarts, and Gerd Nonneman., (eds) Saudi Arabia in the Balance, 
( New York University Press: New York, 2005) p 373 
31 Daniel Yergin., The Prize: The Epic Quest for Oil, Money and Power, (Free Press: New York, 1991) p 285-291 
32 Michael Klare., Resource Wars: the new landscape of global conflict (Henry Holt: New York, 2002) p 27 
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causes are aggravated by the fact that there is contention for the control of oil.33 For instance the Niger 
Delta region of Nigeria which plays host to various multinational oil exploration companies as it is the 
location of the oil can be said to have been strewn with numerous conflicts to the extent that the operations 
of the companies have been stagnated at one point or the other. The nature of the conflicts range from 
dissatisfaction and aggravation of the host community towards the government and multinationals for lack 
of commitment towards social responsibility; to environmental degradation; disagreements between 
neighbouring communities around the oil production region etc. These forms of conflict no doubt have a toll 
on the production of the resource which most of the time comes to a halt. 
Also, when an oil producing country is ridden with conflict, be it internal or external, the price of oil becomes 
volatile and this has a resultant effect on the world generally. 
 
2.2.2.4. Oil and Sustainable Development  
Sustainable development which is ‘development that meets the needs of the present without compromising 
the ability of future generations to meet their own needs’34 beckons on the present generation to put in 
place structures to benefit the next generation. Although strongly connected to the themes of economic 
development and the preservation of the environment, sustainable development is also apparent in social, 
political, and cultural spheres of a country.35 
The interface between economic development and the need to protect the environment erupted issues of 
sustainable development. However, the 1992 Rio Conference on Environment and Development and the 
                                                          
33A good example is the Nigerian Biafra war which started out as an ethnic feud but was fueled by the oil in the Niger Delta 
region of the country. Javier Solana., ‘Energy in the Common, Foreign and Security Policy‟. in Greg Austin., and Marie-Ange 
Schellekens-Gaife., Energy and Conflict Prevention opcit p 10. These countries although classed as being socio-politically 
unstable however still have their crisis navigated back to the presence of oil. Marie-Ange Schellekens-Gaiffe., ‘Energy and 
Conflict Prevention: Global Trends and European Challenges‟ in Greg Austin., and Marie-Ange Schellekens-Gaiffe., (eds) opcit p 
17 
34 Report of the World Commission on Environment and Development (WCED), Our Common Future (1987) at 51; Definition by 
the International Institute for Sustainable Development, available at https://www.iisd.org/sd/ last accessed 8th August, 2016 
35 Virginie Barral, ‘Sustainable Development in International law: Nature and Operation of an Evolutive Legal Norm ‘The 
European Journal of International Law, 2012 Vol 23 (2) 
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Declaration of Principles that emanated therefrom gave the concept a legal nudge. Though not a binding 
legal instrument, its formulation in strong legal terms lends commensurate attention to induce compliance. 
There is also no general obligation in terms of customary international law towards the fulfilment of 
sustainable development yet it is imperative that its tenets are adhered to.36This principle has two important 
concepts, the first of which is to give priority to needs of the world’s poor and secondly the idea of 
limitations imposed by the state of technology and social organization on the ability of the environment to 
meet present and future needs.37 
The International Court of Justice in the Gabcikovo-Nagymaros case38 invoked the term ‘sustainable 
development and this lends evidence to the fact that there is indeed a legal function; that it is a concept and 
not a principle and also that as a concept it has a procedural aspect.39The United Nations later opined that 
social development was an indispensable part of sustainable development thus widening its sphere of 
operation.40 Thus it is expressed in the terms of economic, environmental and social developments. 
Two principles permeate the documentation relating to sustainable development and have been broadly 
referred to as intergenerational ad intragenerational equity. The first principle of intergenerational equity 
which relates to the term ‘sustainable’advocates the preservation of the environment for future generations 
                                                          
36 Virginie Barral, ibid In identifying the content of sustainable development after the adoption of the Rio Declaration, a group of 
independent legal experts opined as follows; ‘the concept of ‘sustainable development’ is now established in international law, 
even if its meaning and effect are uncertain. It is a legal term which refers to processes, principles and objectives, as well as to a 
large body of international agreements on environmental, economic and civil and political rights’. See Foundation for 
International Environmental Law and Development, ‘Report of the Consultation on Sustainable Development: the Challenge to 
International Law’. Review of European Community and International Environmental Law 3 (1994), 1  
37 Sustainable Development available at www.iisd.org/topic/sustainable-development last accessed 14th September, 2016; also 
World Commission on Environment and Development, ‘Our Common Future’Brundtland Report (1987) 
38 Gabcikovo-Nagymaros Project (Hungary/Slovakia) Judgement , I.C.J Reports 1997 available at www.icj-
cij.org/docket/files/92/375.pdf last accessed. The court noted the fact that overtime that has been interference of the nature 
through the quest of mankind in the engagement of economic and other activities without consideration of the environmental 
effects. However, due to the growing awareness of the risks for future and present generations there is a need to reconcile this 
economic development with the protection of the environment and this is aptly expressed in the term sustainable development. 
See p 78 
39 Phillipe Sands, International Courts and the Concept of „SustainableDevelopment’’available 
http://www.mpil.de/files/pdf2/mpunyb_sands_3.pdf last accessed 14th September 2016 p 393 
40 General Assembly Resolution S-19/2, 28 June 1997 
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when economic developmental policies are being considered.41 Intragenerational equity on the other hand 
relates to the term ‘development’ and posits that there should be equity in the distribution of developmental 
outcomes from one generation to another. It goes further to state that there ought to be equity in the 
distribution of such development outcomes between developed and developing countries.42This equity 
distribution factor in development places an obligation on developed countries to engage in certain 
programmes that would enable the attainment of development for instance transfer of technology. This 
shows that the quest for sustainable development is one that is global and not left to the country striving to 
attain the sustainability alone or in this instance should not be left for the oil exporting country alone but 
rather should be a collective effort. The integration of both principles therefore culminate in sustainable 
development. Principle 4 of the Rio Declaration buttresses this point. 
Sustainable development however is not static but rather evolves based on circumstances, time and the 
subject matter relating directly to it.43 Thus sustainable development relating to oil will evolve to suit the 
purpose based on the peculiarities of the resource. As noted, oil exploration involves diverse environmental 
hazards in each facet of production. Arscott states sustainable development in the oil and gas industry 
refers to ‘sustainability of human existence by carefully balancing social, economic and environmental 
capital in a continuously changing world’.44 In other words, the environment has to be preserved to ensure 
equity between the present and the next generation and shall not be isolated. This is in line with the 
intergenerational equity principle mentioned above. The need for measures to ensure that oil exploration is 
executed in the most environmentally safe method is therefore imperative. Coupled with the fact that oil is a 
resource that is exhaustible, the notion of sustainable development in economic terms cannot be over-
emphasised. This is of utmost importance especially where most of the oil exporting developing economies 
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depend on this resource solely for the growth of the economy. The goal of sustainable development 
therefore occupies a paramount place in the agenda of oil exporting countries. The demand to ensure that 
future generations also benefit from the revenue is uppermost. As it is now even the present generation 
cannot be said to be benefitting from the revenue acquired from oil exports in most of these developing oil 
exporting economies as basic developmental necessities are far from being realised. Developing countries 
in Africa for instance are yet to have basic amenities like electricity supply, a case in point being Nigeria. 
Most of the primary energy usage in Africa is unsustainable, inefficient and an indication of poverty.45 
Yet another rationale to ensure sustainability is the finite nature of oil given that the exploration and 
consumption of oil today depletes the quota of the future generation in terms of availability. This point has 
been argued by many oil exporting countries in justification of production restriction practices. The rationale 
is that production is restricted to such a time as the resource would be in high demand thus maximising its 
price and the proceeds of sale for posterity to the next generation. This is in line with the intragenerational 
equity principle of sustainable development. These oil exporting communities need to diversify their 
economies for the next generation and leave developmental structures to sustain the economy. 
Sustainable development is therefore a theme that runs with the discourse on oil and distinguishes it from 
any other product. 
 
2.2.3. The Resource Curse 
Another issue that is associated with this commodity is that of the resource curse also referred to as the 
paradox of plenty. The ‘Resource Curse’ a phenomenon which depicts the inability of resource-rich 
Countries to transform enormous revenue obtained through the sale of oil or other mineral resource into 
sustainable development has been the focus of diverse research and discourse overtime.  The extent of 
revenue accruing to oil and mineral rich states would presume that their level of development would rank 
                                                          
45 OECD Widening Energy Access in Developing Countries, available at https://www.oecd.org/greengrowth/38509686.pdf last 
accessed 16th August 2016 p 15 
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amongst the best in the world. However, most resource rich countries have not shown development that is 
commensurate to the value of the resource being exploited and rather have negative outcomes in 
economic structures. Such negative outcomes is termed the ‘resource curse’.46  The rationale for this 
phenomenon has been attributed to the over dependence of these resource-rich countries on a singular 
resource for economic development. Standard Economic theorists47 suggested these high oil prices and 
revenues derived from it would benefit exporting countries by providing opportunities to invest and promote 
development. They based this argument on the assumption that investment decisions would be taken in a 
rational way and that countries would exhibit the institutional and human capacity to implement and act 
upon these investment decisions.48 Thus, expectations that this enormous revenue would subsequently 
translate to sustainable socio-economic development in these countries were euphoric.49 
However, as time went on, prominent citizens of these countries began to voice doubts and question the 
viability of this natural resource as glaring trends of socio-economic poverty, political fragility and gross 
under-development were exhibited in their domain. In the words of Juan Pablo Perez Alfonso50 oil is ‘the 
devils’ excrement’ and ‘it brings trouble, waste, corruption and debt’.51  Obviously, the potential benefits of 
oil revenue and high oil prices have not materialized.52 History has shown that some resource-rich 
countries have gained the least, or lost the most from the discovery and development of their resources 
and are still struggling to find successful means of converting their revenues into effective progress in the 
fight against poverty.53 
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51 Quote is Para-phrased cited  in Alan Gelb, A opcit 2, p 8 
52 ibid 
53Nils-Sjard Schulz., ‘Transparency as a Cure for the „Resource Curse‟: Global Consensus and Tasks pending for Spain‟ FRIDE, 
May, 2007 available in http://www/eitransparency.org (last visited on 15th August 2016) 
36 
 
Although it has been argued that the ‘resource curse’ is not an inevitable phenomenon of oil, gas or mineral 
windfall revenues as there are examples of countries who received a ‘blessing’54 rather than a curse55. For 
instance the proper utilization of the copper industry in Chile through sound economic policies induced 
strong economic growth and diversification.56 Also, Indonesia and Nigeria having similar characteristics as 
both were heavily dependent on oil revenue and had comparable per capita income did not however have 
the same outcome in terms of economic development. Indonesia’s per capita income in present times has 
quadrupled that of Nigeria.57 The Nigerian system was plagued with corruption from successive civilian and 
military governments which led to the concentration of the revenue acquired from oil in the hands of a few 
in society.58 This clearly depicts that access to oil revenue does not guarantee translation to development. 
However, if properly utilized the resource curse can be averted in essence policies are essential to ensure 
that a country gets the most from its natural resources and consequently makes the most of the revenue. 
The resource curse is also a theme that makes a discussion on oil products distinct as it has plagued most 
of the developing oil exporting countries which this study considers in analysing production restrictions and 
export restrictions in the WTO. 
 
2.2.4. Alternative Sources of Energy 
The finite nature of oil, its adverse environmental and social impact have raised concerns through the years 
and also shown that dependency on this single natural resource for economic processes is risky. The price 
hike of the 1970s as a result of the oil crisis was a wake-up call coupled with the birth of many 
                                                          
54 These are Countries that have successfully used Oil, Gas and Mineral resources to achieve sustainable economic 
development. 
55 Stevens suggests that the term ‘resource impact’ should be used as against ‘resource curse’ since there are examples of 
Countries where revenue from natural resources have led to positive development of the economy. See Paul Stevens., 
‘Resource Impact: Curse or Blessing? A Literature Survey‟ Journal of Energy Literature, Vol IX No 1, June 2003 
56William Ascher., Why Governments Waste Natural Resources: Policy Failures in Developing Countries (United States: 
Maryland, 1999) p 7 
57 Joseph Stiglitz., ‘Making Natural Resources into a Blessing rather than a Curse’ in Tsalik, S., and Schiffrin, A., (eds) Covering 
Oil: A Reporters Guide to Energy and Development, Revenue Watch Open Society Institute : New York (2005) p 13 
58Chop Fine: The Human Rights Impact of Local Government Corruption and Mismanagement in RiversState‟ Human Rights 
Watch, Vol 19 No 2(A) 2007. 
37 
 
environmental movements, the search for alternatives which were more sustainable than fossil fuels 
increased.59 Renewable energy which is generally more sustainable than oil became the focal point in the 
research for alternatives. The goal therefore is to ensure the reduction of emissions through switching to 
energy sources with zero-carbon levels and these can only be possible through renewable energy.60 
Another rationale for the search of alternative sources of energy is the concept of ‘peak oil’ which infiltrated 
the globe. First introduced by a geologist King Hubert, this concept emanates from the finiteness of oil. His 
idea translates to the effect that as long as oil is finite, the rate of production will most likely adopt a bell-
shaped curve- meaning production will commence gradually, rise to a peak and then inevitably decline.61 
The implications of the ‘peak oil’ theory are that oil has to be replaced with an alternative as a matter of 
necessity. The search for alternatives notwithstanding oil still remains vital to world economies as the rate 
of demand has not diminished, rather efforts are being made by major oil importing countries to secure 
access to supplies. 
The above are some of the issues intertwined with the oil resource that make room for arguments to the 
effect that it is a peculiar resource which should be distinguished from manufactured products and given 
some specialty in consideration of the rules. 
Trade in energy which includes oil for over a decade has been treated especially distinct from other 
products and sectors.62 The negotiating history of the GATT lends credence to this fact as there were 
discussions on energy-related issues during the rounds of negotiations.  
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2.3 Oil and the WTO 
2.3.1 Is Oil regulated by the WTO? 
Trade in oil has been perceived to be outside the effective reach and disciplines of the international trade 
organization through the years of the General Agreement on Tariffs and Trade (GATT) to the present time 
as it metamorphosed into the World Trade Organization (WTO).63 The belief is that because oil was not 
specifically included in the GATT 1947 rules, it is also excluded from the WTO rules.64  Certain reasons 
have been broadly adduced for this lack of specific mention of such an important commodity in the GATT 
negotiations and rules. Primarily, the rationale revolves round the assertion that a ‘Gentleman’s Agreement’ 
was reached to exclude oil from the trade negotiations preceding the GATT due to its strategic nature and 
the politics involved.65 Moreover, most of the oil exporting countries were still colonies or had just gained 
their independence at the time the GATT was being negotiated.66 Other oil exporting countries like Iraq that 
were already politically independent at this time were not contracting parties to the GATT. This means that 
the interests of the oil exporting countries in respect of this resource were not up for discussion in the tariff 
negotiations. The United States which initiated the GATT negotiations and played a major role had moved 
from being one of the first oil exporters to an importer after the Second World War, therefore it would not 
have pushed for protection of this commodity in the negotiations.67 Also, Europe which was also in the 
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majority in terms of contracting parties at the GATT negotiations did not have significant domestic oil 
production to protect at that time and so import tariffs on oil were irrelevant to the trade negotiations.68 
 
Also, the GATT evolved at a time when world leaders were focused on the prevention of war and the 
enhancement of economic stability through trade.69 Trade was seen as a means to foster peace; 
accordingly, market access of goods to induce exchange between countries was paramount. This ambition 
led to the development and emphasis of import restrictions in the GATT rules rather than export restrictions 
which are more relevant to trade in oil.  More so, the traditional trade instruments of tariffs and quotas seem 
to be less applicable in energy markets.70 The contending issues in the oil industry were more on the 
security of supplies and competition rather than the core GATT issues of market access, restrictions on 
imports and tariffs. All these make international oil trade transactions seem outside the terrain of the WTO 
rules. Moreover tariffs which were the paramount focus of the GATT were insignificant compared to the 
high oil prices in the market.71 This made the negotiations irrelevant to oil issues as the GATT in its early 
years was about the reduction of tariffs. 
The pertinent question remains whether oil falls under the WTO rules. It has been argued by most 
scholars,72 that while the rules do not specifically mention oil or non-renewable natural resources broadly; 
these categories of products are not also specifically excluded. The argument is that the WTO rules 
regulate trade in goods thus to the extent that oil qualifies as ‘goods’, it falls under the law regulating 
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international trade in goods.73  The WTO rules do not define ‘goods’, therefore reliance will have to be 
placed on other sources to determine this definition. Article 3.2 of the Understanding of the Rules and 
Procedures Governing the Settlement of Disputes (DSU) states that the ‘dispute settlement system of 
the WTO is a central system in providing security and predictability to the multilateral trading system. The 
members recognize that it serves to preserve the rights and obligations of Members under the covered 
agreements, and to clarify the existing provisions of those agreements in accordance with customary rules 
of interpretation of public international law’. Customary Rules of interpretation of public international law 
according to the Appellate Body ‘calls for an examination of the ordinary meaning of the words of a treaty, 
read in their context and in the light of the object and purpose of the treaty involved’.74 
The Vienna Convention on the Law of Treaties (VCLT) 1969 can rightfully be described as rules of 
customary international law. Article 31 which provides for the General Rule of Interpretation states in its first 
paragraph that ‘A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose’. The Panel in US-
Section 301-310 Trade Act of 1974 dispute while confirming the status of the VCLT as a customary rule of 
interpretation of public international law and the usefulness of text, context and object-and-purpose in 
interpretation stated that ‘for pragmatic reasons the normal usage…is to start the interpretation from the 
ordinary meaning of the ‘raw’ text of the relevant treaty provisions and then seek to construe  it in its 
context and in the light of the treaty’s object and purpose.’ The Appellate Body in the US- Shrimp dispute 
emphasized that ‘a treaty interpreter must begin with and focus upon, the text of the particular provision to 
                                                          
73There have been arguments on the use of the term ‘goods’ versus ‘products’. Article XI of the GATT which is in contention as 
regards oil trade uses the term ‘products’ rather than ‘goods’. A product is defined as ‘a thing that is grown or produced, usually 
for sale’. Synonyms of the word ‘product’ include ‘goods-things that are produced to be sold’, ‘commodity-a product or raw 
material that can be bought and sold especially between countries’, ‘merchandise- goods that are bought or sold; things that you 
can buy that are connected with or advertise a particular event or organization’ and ‘produce- things that have been grown or 
made especially things connected with farming’. See Oxford Advanced Learners Dictionary p 1211This research opines that 
distinguishing between a ‘product’ and ‘goods’ is mainly a matter of semantics and does not affect the substance of the matter. 
The qualifying factor is that the items are ready to be exchanged commercially. 
74United States – Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R  adopted 6  November 1998, 
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be interpreted. It is in the words constituting that provision, read in their context, that the object and purpose 
of the state’s parties to the treaty must first be sought’.75Imputing the ordinary meaning of the words of a 
treaty is therefore an appropriate method of interpretation.76 
The Panel in US-Section 301-310 further iterated that ‘the elements referred to in Article 31- text, context 
and object-and purpose as well as good faith- are to be viewed as one holistic rule of interpretation rather 
than a sequence of separate tests to be applied in a hierarchical order’.77 No particular means of 
interpretation therefore dominates the other. 
The principle of ‘good faith’ is to the effect that the object and purpose of the treaty has been considered. It 
also plays a vital role if it is expedient that recourse be made to supplementary means of interpretation as 
enunciated in paragraph 32 of the Vienna Convention.78 
In adopting the above, the text, context and object-and-purpose are required. Initiating the process from the 
text and therefore the ordinary meaning which is the starting point of interpretation, recourse will be made 
to reputable dictionaries as done by Panels and the Appellate Body in the WTO. The Oxford Advanced 
Learners Dictionary defines ‘goods’ as ‘things that are produced to be sold’.79  ‘Goods’ are physical objects 
for which a demand exists, over which ownership rights can be established and whose ownership can be 
transferred from one institutional unit to another by engaging in transactions on markets; they are in 
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demand because they may be used to satisfy the needs or wants of households or the community or used 
to produce other goods or services.80 
The Appellate Body in US- Gambling noted that while dictionary definitions may be the starting point in the 
interpretation of terms, ‘dictionaries alone are not necessarily capable of resolving complex questions of 
interpretations’.81 It went further to say however that simply equating the ‘ordinary meaning’ with dictionary 
definitions is too mechanical an approach.82 Article 13.1 of the DSU grants the right to seek information 
from an individual or body which it deems appropriate. The opinions of judges in this instance can be 
categorized as appropriate in further determining the meaning of the term ‘goods’. In the Commission v 
Italy, the term ‘trade in goods’ was defined as ‘all goods which can be valued in money and which are 
capable of forming the object of commercial transactions…’.83 
Oil after extraction undergoes production which makes it fit for sale, it is valued for money and is the object 
of commercial transactions. These qualities make oil fall into the category of ‘goods’ and as such is 
regulated by the rules governing international trade in goods. Therefore to the extent that natural resources 
as a broad category for the classification of oil which specifically can be traded as goods, the WTO rules 
govern trade transactions which it involves.84 
 
2.3.2 Is Oil different from other goods? 
 It has been argued that goods that consist primarily of natural resources are distinct from other 
manufactured goods and as such should be regulated by special rules.85 The factors that make natural 
resources distinct emanates primarily from its characteristic of being natural. The term ‘natural’ in the word 
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connotes that these resources are devoid of any human intervention. In essence, there is no amount of 
science, technology or human knowledge that can lead to the manufacture of natural resources.86 Its 
existence cannot be controlled by man. While it is acknowledged that natural resources like fisheries and 
forests which are renewable could be created through aquaculture and forestation programmes, fossil fuels 
and minerals cannot be so manufactured and these fall into the non-renewable category of natural 
resources.87 If therefore the existence of these resources cannot be controlled, it also means that the 
location cannot be determined either. A country is either endowed with natural resources or not; 
endowment cannot be induced.  
Is oil such a unique commodity that has to be accorded special rules? Diverse opinions have stated that the 
argument for sectorial rules for oil based on the premise that it is a peculiar commodity might erupt such 
arguments of specialty from other sectors and products.88 Energy ( and this includes oil) as a product has 
been qualified as special due to certain characteristics from products in for instance the manufacturing and 
agricultural sector.89 This commodity is in demand in every country of the world but it is produced by a 
handful of countries. Oil is non-renewable and therefore finite, its location is fixed which inhibits competition 
in terms of production. Sovereignty issues are also prominent in respect of ownership and production 
rights. The availability of this resource is affected by the absence of developed substitutes. 
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In majority of the oil exporting countries especially the developing ones, oil accounts for a large part of 
foreign exchange and earnings and this makes the rate of production a decision for the government since 
economic development is hinged on this resource.90 
The political state of exporting countries also has a toll on the availability of the resource. All these make 
the resource quite peculiar and sufficient to be specially considered as a sector on its own and for trade 
rules to be developed accordingly in this direction. 
 
2.3.3 Oil in the GATT/WTO 
In the interpretation of treaty provisions, the context in which the terms were created is also relevant in 
determining its meaning. This is based on the fact that treaties are not drafted in isolation and the context of 
the entire treaty which includes the totality of the section sought to be interpreted, the rest of the treaty, its 
preamble amongst others aid to reduce inconsistencies in the meanings given to terms.91 
The object and purpose of a treaty also lends credence to the meaning attributed to the words of the treaty. 
What can we say is the object and purpose of the WTO legislation? The preamble is resorted to most of the 
time to ascertain the object and purpose of a treaty which in most cases may be diverse.92 
The GATT 1947 had the goal of establishing rules of general application for the trade of all goods and thus 
contained very few references to particular products or sectors which mean oil was not specifically 
negotiated at this time.93 Subsequently, contracting parties sought to address the problems associated with 
individual products and sectors. For instance in 1956, the contracting parties made a decision to review at 
every session the trends and development in international commodity trade based on a report prepared by 
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the chairman of the interim co-coordinating committee for international commodity.94 Also in 1959, there 
were proposed discussions on particular issues affecting trade in agricultural products.95 The committee on 
trade in Industrial products to explore the opportunities for making progress towards the furtherance of 
trade liberalization was established in 1967.96 With these, the interest of the organization in sector specific 
issues began to develop. Thus the scope of WTO agreements have today permeated areas like services, 
intellectual property, agriculture, investment amongst others and it is still expanding its horizon. 
Specifically, in relation to trade in oil, the oil shocks of the 1970s affected a lot of industrialized countries 
dependent on this commodity and this led to the inclusion of export restrictions in the Tokyo round of the 
Multilateral Trade Negotiations (1973-1979) under the GATT.97 The negotiations were impeded by issues 
like national sovereignty over natural resources which led to the conclusion that export restrictions would be 
considered in future negotiation rounds.98Even though substantial progress was not made at this round as 
this proposition was strongly resisted by developed and developing countries alike, issues with potential 
impact on the oil sector such as subsidies, antidumping duties, technical barriers to trade and dispute 
settlement were discussed.99 
In 1984 a Working Party on Problems of Trade in Certain Natural Resource Products was established,100 
with the mandate to consider the problems affecting the liberalization of trade in natural resource-based 
products.101 This mandate emanated from the observation by some contracting parties that these products 
continued to face high nominal tariffs and tariff escalation in the importing markets including problems 
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relating to labelling and packaging requirements, production and export subsidies, and import licensing 
amongst others.102 The negotiating plan of the group was to call for negotiations with the aim of liberalizing 
trade in natural resource-based products in the processed and semi-processed forms.103 Product coverage 
was a major issue that was discussed in this group however it could not be determined at the time if oil was 
included in this category of products or not.104 Contracting parties also desired that sovereign rights of 
owners of natural resources be recognized in negotiations due to the need to protect and optimize the 
utilization of their natural resources for export development.105 The Canadian delegation specifically stated 
that ‘natural-resource pricing policies because they related to matters of national sovereignty as well as to 
comparative advantage, were of fundamental importance to contracting parties. All contracting parties 
whether producers or consumers, had an interest in ensuring that the right to develop natural resources 
and maintain the general comparative advantage of natural resource exporting countries continued to be 
recognized’.106 
The Uruguay Round which heralded the biggest reform of the trade system after its establishment and 
brought forth the transition of the GATT to the WTO had issues like dual pricing and export restrictions in 
the oil sector which were raised through the Negotiating Group on Natural Resource-Based products. The 
Uruguay negotiating agenda was designed to cover practically every outstanding trade policy issue.107 The 
issue of sovereignty over natural resources was still not resolved through this round of negotiations as 
evident in the Articles that affect international trade in oil. This issue of sovereignty remains the contending 
factor in any discourse on international trade in oil as will be seen in the provisions of the GATT below. 
 
                                                          
102 TN/MA/S/13 
103 Negotiating Group on Natural Resource-Based Products 21st October 1987 available at http://www.gatt.stanfordedu last 
visited 9th September 2016 
104 MTN.GNG/NG3/W/10 2nd February 1988 
105 MTN.GNG/NG3/W/29 14th November 1989 
106 C/M/200, 10 July, 1986 p12 
107http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htmlast accessed 9th August 2016 
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2.3.4 GATT Articles relating to Oil 
Despite the fact that the GATT/WTO rules were formulated without the preconception of energy issues, it 
has been stated that the rules are applicable and some of the rules are especially relevant when assessing 
energy-related actions that can impact trade.108 The WTO rules comprise rules for trade in goods, services 
and intellectual property rights. This research focuses on the rules for trade in goods which is the General 
Agreement for Tariffs and Trade (GATT). These rules are applicable to the extent that oil is a product.109 
The rules especially relevant to international trade in oil has been discussed by international trade scholars 
are basically Article XI, XVII and XX of the GATT 1994. These provisions will be considered in the sections 
below. 
2.3.4.1 Article XI GATT 1994 
Article XI of the GATT 1994 provides for the general elimination of quantitative restrictions. It is the most 
canvassed provision relating to the regulation of trade in non-renewable natural resources especially oil. 
This article provides as follows: 
1. No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through 
quotas, import or export licenses or other measures shall be instituted or maintained by any contracting 
party on the importation of any product of the territory of any other contracting party or on the exportation or 
sale for export of any product destined for the territory of any other contracting party. 
2. The provisions of paragraph 1 of this Article shall not extend to the following: 
(a) Export prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of foodstuffs or 
other products essential to the exporting contracting party; 
(b) Import and export prohibitions or restrictions necessary to the application of standards or regulations for the 
classification, grading or marketing of commodities in international trade; 
                                                          
108Gabrielle Marceau., in Joost Pauwelyn., opcit  p25 
109Gabrielle Marceau, in  Joost Pauwelyn., p 26 There have been arguments on when oil can be classified as a good…. 
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(c) Import restrictions on any agricultural or fisheries product, imported in any form, necessary to the 
enforcement of governmental measures which operate: 
(i) To restrict the quantities of the like domestic product permitted to be marketed or produced, or, if there is 
no substantial domestic production of the like product, of a domestic product for which the imported product 
can be directly substituted; or 
(ii) To remove temporary surplus of the like domestic product, or, if there is no substantial domestic production 
of the like product, of a domestic product for which the imported product can be directly substituted, by 
making the surplus available to certain groups of domestic consumers free of charge or at prices below the 
current market level; or  
(iii) To restrict the quantities permitted to be produced of any animal product the production of which is directly 
dependent, wholly or mainly, on the imported commodity, if the domestic production of that commodity is 
relatively negligible. 
Any contracting party applying restrictions on the importation of any product pursuant to subparagraph (c) 
of this paragraph shall give public notice of the total quantity or value of the product permitted to be 
imported during a specified future period and of any change in such quantity or value. Moreover any 
restrictions applied under (I) above shall not be such as will reduce the total of imports relative to the total 
of domestic production, as compared with the proportion which might reasonably be expected to rule 
between the two in the absence of restrictions. In determining this proportion, the contracting party shall 
pay due regard to the proportion prevailing during a previous representative period and to any special 
factors which may have affected or may be affecting the trade in the product concerned. 
The elimination of quantitative restrictions was included into the GATT rules as it was discovered that other 
than tariffs, these restrictions adversely affected trade. Trade round negotiations were no longer strictly 
about tariff reductions but also on the elimination of non-tariff barriers such as quantitative restrictions. This 
clearly signifies the preference of the GATT system for tariffs over quotas in the categorization of border 
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protection measures as it eliminates quantitative restrictions under which quotas are categorized. It also 
outlines the philosophy of the trading system in respect of import restraints.110 
The wording of the provisions have been attributed to be comprehensive as its application extends to ‘all 
measures instituted or maintained by a contracting party prohibiting or restricting the importation, 
exportation or sale for export of products other than measures that take the form of duties, taxes or other 
charges’.111 The provisions of this Article XI unlike other GATT provisions are not limited to regulations or 
laws but extended to measures. This means this Article has a wide coverage than other GATT articles. 
A definition of the scope of Article XI is probably the most difficult interpretative challenge as noted by 
Jackson et al.112 For instance, it has not been ascertained the extent to which measures that adversely 
affect imports fall under the provisions of this Article. The export prohibitions are even broader and less 
defined than its import counterpart and this directly affects the contentions in international trade in oil. 
Jackson et al identified the basic problems concerning GATT obligations on exports as twofold- firstly that 
there is no prohibition on the use of export taxes and fees; and secondly the obligations on export 
restrictions are quite broad.113 Disputes on export restrictions in the WTO have been sparse. In respect to 
oil, the crisis of the 1970s as a result of the embargo placed by the Arab countries on the United States and 
Netherlands raised concerns on export restrictions. However no dispute has challenged the right of oil 
exporting countries on the production of the resource. The actual scope of the Article XI therefore remains 
unclear especially as few disputes have been brought before the DSB.114 The Panel in US-Shrimp in a bid 
to define the scope of the provisions affirmed that measures restricting imports fall within the meaning of 
                                                          
110John Jackson, William Davey., and Alan Sykes (eds) Legal Problems of International Economic Relations: Cases, Materials 
and Text on the National and International regulation of transnational economic relations, (West: St Paul, Minn, 2002) p 424 
111Japan- Trade in Semi-conductors Panel Report adopted May 4, 1988 para 104 
112John Jackson et al opcit p 424 
113John Jackson et al opcit p 432. In fact Smith states that the rules concerning export restrictions are less known. Smith, H., 
Export Restrictions on raw materials WTO rules and Remedies, December, 2009 
114Hebert Smith., ‘Export Restrictions On Raw Materials, WTO Rules an Remedies‟ available at 
http://www.oecd.org/tad/benefitlib/export-restrictions-raw-materials-2014.pdf last accessed 17th August 2016 
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‘prohibitions and restrictions’. The Panel in India- Quantitative Restrictions maintained Article XI: 1 was 
broad enough to cover discretionary or non-automatic import licensing requirements. 
In respect to the classification of measures under Article XI, the legal status of the measure is not 
necessarily the relevant factor in qualifying measures under this Article. As regards export restrictions, if the 
measure restricts the exportation or sale for exports, it would fall short of the provisions of this Article. The 
Panel in the Japan- Trade in Semi-conductors ‘noted that Article XI: 1 unlike other provisions of the General 
Agreement did not refer to laws or regulations but more broadly to measures. This wording indicated clearly 
that any measure instituted or maintained by a contracting party which restricted the exportation or sale for 
export of products was covered by this provision, irrespective of the legal status of the measure’.115 
The Panel in Turkey- Textiles stressed this point and consequently highlighted the evolution of quantitative 
restrictions from the inception of the GATT.116 Quantitative restrictions are prone to trade distorting effects, 
problematic allocation and lack transparency.117 In tracing the evolution of quantitative restrictions from the 
GATT years till the Uruguay round, the Panel noted the tremendous effort made in the Uruguay round to 
phase-out these restrictions especially in agriculture, clothing and textiles.118 
The Panel in Japan-Film stated that ‘it is well established in GATT/WTO jurisprudence that only 
governmental measures fall within the ambit of Article XI: 1’.119Arguably the production restrictive measures 
practiced by OPEC are said to fall under this Article as it can be classified as governmental measures since 
the government determines whether or not to produce oil and not private individuals.  
In exercising the burden of proof under Article XI, it has been noted that each party provide supporting 
evidence of assertions made as to the violations of the provisions and any justifications that may be 
                                                          
115 Paragraph 106 
116 General Agreement on Tariffs and Trade 1994 p273 
117 Turkey-Textiles Para 9.63 
118Turkey- Textiles, para 273 
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claimed.120 Thus if a dispute is instituted, there has to be evidence on the production restrictions and how it 
violates the provisions of the Article including any justifications that may be claimed. 
The Panel noted in Argentina- Hides and Leather that the disciplines of Article XI: 1 extends to restrictions 
of a defacto nature’.121 This dispute rather than examine the legal status of the provisions of Article XI 
considered instead the trade effects of the act complained of. In establishing the existence of a defacto 
restriction, the trade effects of such a restriction are essential. The Panel stressed this in the above 
mentioned dispute when it stated thus… ‘Particularly in the context of an alleged defacto restriction....it is 
necessary for a complaining party to establish causal link between the contested measure and the low level 
of exports’.122In this dispute it was necessary to determine if the presence of representatives of the 
domestic trade tanning industry in Argentina Customs inspection procedure for hides destined for export 
was an export restriction.  
In discussing the relevance of the actual trade effects of the measure, the Panel found that despite the fact 
that the actual trade effect need not be proven in order to establish a violation of Article XI: 1, trade effects 
carry weight as a matter of evidence in establishing defacto restriction.123  It stated in relevant parts as 
follows ‘In order to establish that Resolution 2235 infringes Article XI: 1, the European Communities need 
not prove actual trade effects. However, it must be borne in mind that Resolution 2235 is alleged by the 
European Communities to make effective a defacto rather than a dejure restriction. In such circumstances, 
it is inevitable as an evidentiary matter that greater weight attaches to the actual trade impact of a measure 
…it is necessary for a complaining party to establish a causal link between the contested measure and the 
low level of exports’.124 Looking at the issue of production restrictions, no doubt it does have an effect on 
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the exportation of the commodity. If oil is not being produced based on the production allocation of OPEC 
to its members, the quantity of oil available for exportation and thus in the market will consequently be 
affected. In other words there appears to be a defacto restriction. 
The Working Party on Quantitative Restrictions identified that situations where exports may be restricted in 
a bid to control supply and thereby affect price and prevent competition between exporters did not fit into 
the provisions of Article XI and Article XX exceptions and as such were inconsistent with the provisions of 
the Agreement.125 It stated inter alia: 
- The Working Party discussed a wide variety of circumstances in which exportation may be restricted to 
maintain the export price. The cases discussed included a commodity whose value might be greatly 
reduced if its supply to the world market were not controlled and a commodity whose world price was liable 
to be impaired by the collusive action of importers. 
- The Working Party concluded that where export restrictions were in fact intended for the purpose of 
avoiding competition among exporters and not for the purpose set out in the exception provisions of Articles 
XI and XX; such restrictions were inconsistent with the provisions of the Agreement. 
The provisions of the working party indicates that the control of supply to achieve an optimum price for oil 
falls within the category so prohibited and not covered by the exceptions under Article XI. However, oil 
exporters could argue that the production restrictions are for conservation purposes and therefore covered 
by the Article XX exceptions. In the China- Raw Materials dispute the Panel stated that the application of 
Article XI should be in consonance with Article XX (g) as it provides exceptions for members intending to 
conserve exhaustible natural resources. It stressed that if a trade restrictive measure is imposed based on 
the provisions of Article XI; 2 (a) then the purpose of the general exceptions in Article XX is undermined.126 
The Panel in China- Raw Materials excluded exhaustible natural resources from the purview of Article XI:2 
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(a) on the rational that since depletion was inevitable it did not amount to critical shortage and as such 
measures applied to expand the lifespan of such resources would contravene the trade regulations. This 
view does not however reflect the reality of the threat of exhaustion members with such resources are 
faced with especially when a large part of the economic development of such a member depends on the 
availability of such a resource.  The AB did not clarify this interpretation of the Panel as it stated that the 
Panel was referring to a hypothetical scenario. Moreover the phrase used in the provisions still refer to 
exportation which as argued by Desta mean that the goods are ready for sale and have thus passed 
through a production stage no matter how minimal.127 The contention therefore lies in the argument to 
ascertain if production restrictions are the same as export restrictions. 
 
2.3.4.2 Production Restrictions versus Export Restrictions 
The categorization of the production restrictive measures practiced by the Organization of the Oil Exporting 
Countries (OPEC) as export restrictions prohibited by the GATT has been the high point of the contention 
between oil exporters and importers. OPEC seems to be the defaulter of export restrictions in the eyes of 
countries that import oil.128 If production restrictions are same as export restrictions then clearly the practice 
violates Article XI of the GATT 1994. This issue has been heavily debated by academics and trade experts. 
In distinguishing the terms, most opinions state that production restrictions apply to the natural resource in 
situ- in the un-exploited state- and this is not synonymous with export restrictions.129 Export restrictions on 
                                                          
127 Melaku Desta., ‘Legal Issues of OPEC Production Management Practices: AnOverview’ in A Liber Amicorum: Thomas Walde-
Law Beyond Conventional ThoughtJaques Werner., and Arif Hyder Ali,Eds) (CMP Publishing Ltd: 2009), p 19 
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the other hand refer to products that are ready for export which means it has gone through the production 
stage. 
OPEC on its part states that its mission ‘is to coordinate and unify the petroleum policies of its member 
countries and ensure the stabilization of oil markets in order to secure an efficient, economic and regular 
supply of petroleum to consumers, a steady income to producers and a fair return on capital for those 
investing in the petroleum industry‟.   The goal is realized through the production targets for its member 
countries otherwise known as ‘production management practices’. It contends that it is imprecise to equate 
these production management practices as production restrictions much more as export restrictions.130 
Moreover, the right of a state to have permanent sovereignty over its natural resources as an inherent right 
permits member countries of OPEC either jointly or severally to determine the rate of exploitation of their 
finite resources. The WTO rules are therefore not applicable when it comes to member’s decision whether 
or not to produce natural resources.131 
Despite the above, the contentions of production restrictions and export restrictions are still being 
discussed as the practice has an effect on the product that would be exported. At the moment, WTO rules 
do not explicitly regulate natural resource production and Article XI does not make reference to the term 
‘production’ either. However the wording of the Article referring to ‘prohibition, restrictions and other 
measures’ gives an incline that production restriction could pass as one of the restrictions prohibited by this 
provision. The production management policies practiced by OPEC have been defended as being designed 
to protect essential security interests based on the fact that these OPEC member countries depend largely 
on oil for the development of their economies.132 The practice is therefore geared towards obtaining 
optimum revenue from the proceeds of sale of the resource to achieve not just economic development for 
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the present generation but also for the future generation and maintaining sustainability of the environment 
as well. 
More so, there has been no ruling in the GATT nor the WTO on the production restriction versus export 
restriction issue rather Panels and Appellate Bodies of the WTO tend to use the words interchangeably. For 
instance, in the Salmon-Herring dispute,133 where Canada prohibited the export of unprocessed salmon 
and herring contrary to Article XI: 1 of the GATT. The Panel found that the export prohibitions could not be 
considered as ‘necessary’ to the application of standards within the meaning of Article XI: 2(b).134 In 
analysing whether the prohibited measure could be justified under the general exceptions, the Panel 
referred to production restrictions. It stated that ‘A Trade measure could therefore in the view of the panel 
only be considered to be made effective „in conjunction with‟ production restrictions if it was primarily aimed 
at rendering effective these restrictions‟.135 This was also quoted by the Panel in the US-Gasoline 
dispute136.  The use of the term ‘production restriction’ makes one wonder if it is being equated with export 
restrictions and if the terms can be used interchangeably.  While some scholars opine that both words 
mean the same and therefore are interchangeable, others have maintained that the terms apply to natural 
resources at different processing stages. Production restrictions apply to natural resources in their primary 
un-exploited state while export restrictions apply to goods that are ready for export. If this is the case, 
production restrictions are clearly a matter of sovereignty which the WTO does not regulate. 137 
If it is clarified that production restrictions are not strictly export restrictions can it be considered to be 
defacto restriction on exportation as it does have an effect on the potential goods for export. Article 31 of 
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56 
 
the Vienna Convention on the Law of Treaties (VCLT) 1969 stipulates that ‘a treaty shall be interpreted in 
good faith with the ordinary meaning to be given to the terms of the treaty in their context and in light of its 
object and purpose’.  
It is opined that production restrictions could fall under article XI: 1 of the GATT 1994 if a wide interpretation 
is given especially as this provision refers to measures and not just laws and regulations.138 This wording 
indicated clearly that any measure instituted or maintained by a contracting party which restricted the 
exportation or sale for export of products was covered by this provision, irrespective of the legal status of 
the measure'.139 This emphasizes that Article XI protects free trade in a broad manner. In the light of this, 
the effect test can be imputed to the extent that since production restrictions have the same effect on the 
amount of ‘goods’ for exportation  as export restrictions, they can be classified under Article XI and could 
fall under the broad interpretation of ‘other measures’. According to Broome ‘Measures that restrict how 
much of something that can be produced effect a quantitative limit on how much of that product will be 
traded on world markets’.140 Production restrictions therefore have the same effect as export restrictions. 
Can it then be concluded that there is a violation of a rule because the same effect is created? 
Despite the above broad interpretation caution has to be employed in quickly designating production 
management practices of OPEC as export restrictions.141This is based on the words of the Article which 
provide that the prohibitions and restrictions impact the ‘exportation or sale for export of any product 
destined for the territory of any other contracting party‟. This provision ‘presupposes that; there is a product; 
the product is ready for exportation; and it is already destined for another contracting party’.142 The OPEC 
                                                          
138Stephen Broome., „Conflicting Obligations for Oil Exporting Nations?: Satisfying Membership Requirements of Both OPEC and 
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production management practices as mentioned earlier, apply to the natural resource in its original state 
before extraction or any form of processing that would make it commercially transferable as a ‘product’. A 
good inference can be drawn from the interpretation of Article 309 of the North American Free Trade 
Agreement (NAFTA) as this article incorporates the principles of Article XI: 1 of the GATT 1994. It was 
stated that water in its natural state is not within the scope of the NAFTA Agreement. The commission 
further maintained that ‘unless water in any form has entered into commerce and has become a good or 
product, it is not covered by the provisions of any trade agreement143, including NAFTA’.144 
The above contention between production restriction and export restriction brings to bear the issue of 
regulation of natural resources in their natural un-exploited state. The un-exploited natural resources of a 
State are within the confines of sovereignty. Permanent sovereignty over natural resources is an 
established principle of International Law and has proved to be a source from which States have derived a 
wide range of powers aimed at securing effective control over their natural resources and maximizing 
benefit from their exploitation.145 Despite the fact that sovereignty issues are not regulated by the WTO 
rules, the decision to exploit or not exploit resources has an effect on the availability of the goods.146 
Moreover, the decision of the Dispute Settlement Body (DSB) in the US-Softwood Lumber IV dispute is 
evidence to the fact that the WTO rules could cover natural resources in their unexploited state sometimes. 
The Appellate Body in interpreting the term ‘goods’ in Article 1.1(a)(1)(iii) of the Agreement on Subsidies 
and Countervailing Duties(SCM Agreement), maintained that while this term ‘includes items that are 
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OPEC Production Management Practices: AnOverview’ in A Liber Amicorum: Thomas Walde-Law Beyond Conventional 
ThoughtJaques Werner and Arif Hyder Ali, (Eds) (CMP Publishing Ltd: 2009), p 19 
58 
 
tangible and capable of being possessed’,  the term should not be read to ‘exclude tangible terms of 
property like trees that are severable from land’.147  If the Agreement is applicable to trees in their natural 
state then by implication non-renewable natural resources in their unexploited state should be regulated by 
the WTO rules as well. However, there have been a lot of qualifications on the term ‘goods’ and ‘products’ 
as used by the Appellate Body (AB) in this Softwood Lumber dispute. The AB stated that the term ‘goods’ 
as used in Article 1.1of the SCM Agreement and ‘products’ used in Article II of the GATT 1994 are different 
words that need not necessarily bear the same meaning in the different contexts in which they are used.148 
If production restrictions were indeed export restrictions, oil exporters could invoke the Article XX 
exceptions especially paragraph (g) based on the exhaustible nature of oil and the goal of conservation 
coupled with the desire to protect the environment. This article permits members to adopt policies that are 
otherwise inconsistent with the WTO rules as long as such policies do not negate the chapeau of the 
exceptions. Exceptions like that provided for in Article XX (g) are entrenched to ensure that the 
commitments of the WTO members under the General Agreement do not hinder the pursuit of policies 
aimed at the conservation of exhaustible natural resources’.149 This is considered an appropriate exception 
for producers of non-renewable natural resources if practices like production restrictions are equated with 
export restrictions and prohibited by the provisions of Article XI: 1 of the GATT 1994. 
It is pertinent to state that WTO members can impose additional obligations not included in the WTO treaty 
on acceding members –US-China Audio-visual. This is referred to as WTO-plus obligations and these go 
beyond the commitments stated in the GATT rules. Moreover, the obligations are not defined and vary from 
country to country. As regards this sector, members are required to make detailed commitments in state 
trading enterprises, energy transportation and distribution networks in the context of the investment regime 
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of the acceding energy countries.150 The Saudi-Arabian accession package incorporates an explicit 
commitment by the acceding government on energy pricing. Despite the additional commitments through 
protocols of accession, the issue of security of supply through commitments on production restrictions has 
not been included in the discussions. In fact some countries categorically state in their protocol of 
accession the status of their rights over the natural resources in their nation which makes it untouchable.151 
This lends credence to the fact that the production of natural resources is within the confines of the 
sovereignty of the nation and the multilateral organization is not in the position to compel countries to do 
otherwise, not even when they are in the process of acceding to the organization. 
 
2.3.5 Article XVII GATT 1994 State Trading Enterprises 
The rules on state trading are basically under developed, however there has been some measure of 
clarification in respect to its interpretation and application.152 This provision also has an impact on 
international trade in oil. 
For ease of reference, the provisions of the Article will be reproduced. 
1.   (a) each contracting party undertakes that if it established or maintains a State enterprise, 
wherever located, or grants to any enterprise, formally or in effect, exclusive or special privileges, such 
enterprise shall, in its purchase or sales involving either imports or exports, act in a manner consistent with 
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the general principles of non-discriminatory treatment prescribed in this Agreement for governmental 
measures affecting imports and exports by private traders. 
(b) The provisions of subparagraph (a) of this paragraph shall be understood to require that such 
enterprises shall, having due regard to the other provisions of this Agreement, make any such 
purchases or sales solely in accordance with commercial considerations, including price, quality, 
availability, marketability, transportation and other conditions of purchase or sale, and shall afford 
the enterprises of the other contracting parties adequate opportunity, in accordance with customary 
business practice, to compete for participation in such purchases or sales. 
(c) No contracting party shall prevent an enterprise (whether or not an enterprise described in 
subparagraph (a) of this paragraph) under its jurisdiction from acting in accordance with the 
principles of subparagraph (a) and (b) of this paragraph. 
2 The provisions of paragraph 1 of this Article shall not apply to imports of products for immediate ultimate 
consumption in governmental use and not otherwise for resale or use in the production of goods for sale. 
With respect to such imports, each contracting party shall accord to the trade of the other contracting 
parties’ fair and equitable treatment. 
3 The contracting parties recognize that their enterprises of the kind described in paragraph 1 (a) of this 
article might be operated so as to create serious obstacles to trade; thus negotiations on a reciprocal and 
mutually advantageous basis designed to limit or reduce such obstacles are of importance to the expansion 
of international trade. 
4 (a) contracting parties shall notify the CONTRACTING PARTIES of the products which are 
imported into or exported from their territories by enterprises of the kind described in paragraph 1 
(a) of this article. 
(b) a contracting party establishing, maintaining or authorizing an import monopoly of a product, 
which is not the subject of a concession under Article II, shall, on the request of another contracting 
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party having a substantial trade in the product during a recent representative period, or when it is 
not possible to do so, of the price charged on the resale of the product. 
(c) The CONTRACTING PARTIES may, at the request of a contracting party which has reason to 
believe that its interest under this Agreement are being adversely affected by the operations of an 
enterprise of the kind described in paragraph 1 (a), request the contracting party establishing, 
maintaining or authorizing such enterprise to supply information about its operations related to the 
carrying out of the provisions of this Agreement. 
(d) The provisions of this paragraph shall not require any contracting party to disclose confidential 
information which would impede law enforcement or otherwise be contrary to the public interest or 
would prejudice the legitimate interests of particular enterprises. 
This Article is applicable to state enterprises and enterprises to which a party has granted exclusive or 
special privileges. 
Ad Article XI categorically states that the terms ‘import restrictions’ or ‘export restrictions’ mentioned 
throughout Articles XI, XII, XIII and XVIII include restrictions made effective through state-trading 
operations. 
[‘nothing in this Agreement shall be construed as restricting or calling into question the rights of customs 
administrations Also of significance to trade in natural resources is Article XVII which deals with State 
Trading Enterprises. The working definition for State Trading Enterprises as adopted by the 1994 
Understanding on Article XVII is as follows: 
Governmental and non-governmental enterprises, including marketing boards, which have been granted 
exclusive or special rights or privileges, including statutory or constitutional powers, in the exercise of which 
they influence through their purchases or sales the level or direction of imports or exports. 
In a bid to assure transparency, state trading enterprises are required to provide notifications in trade 
matters as stated by the 1994 Understanding on Article XVII. 
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The above provisions have not posed much of a threat to trade in oil, however there is potential that state 
trading enterprises could be used as a tool for certain discriminatory practices like dual pricing and 
subsidies if not properly guarded. 
 
2.3.6 Article XX of the GATT 1994 – General Exceptions 
Article XX of the GATT 1994 contains the general exceptions to the trade rules; in essence members can 
derogate from the GATT rules and adopt measures in support of domestic policies which are considered 
important for instance the conservation of natural resources. These exceptions stated in paragraphs (a) to 
(j) are measures that are recognised as exceptions to the substantive obligations of the GATT 1994 due to 
the fact that domestic policies embodied in such measures have been recognized as important and 
legitimate in character.153 
Certain sections of the general exceptions are relevant to international trade in oil and are being pleaded by 
members in default of Article XI of the GATT 1994 as justification for the imposition of quantitative 
restrictions. Majorly, these provisions are Article XX (b) and (g) and the section provides as follows:  
The chapeau- ‘Subject to the requirement that such measures are not applied in a manner that would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions 
prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to 
prevent the adoption or enforcement by any Member of measures: 
(b) Necessary to protect human, animal or plant life and health; 
(g) Relating to the conservation of exhaustible natural resources if such measures are made effective in 
conjunction with restrictions on domestic production or consumption; 
In order to determine whether a measure is justified under the General Exceptions of Article XX of the 
GATT 1994 the Appellate Body (AB) has applied what might be considered as a reversal in the order of 
                                                          
153US- Shrimp Turtle, paragraph 121 
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interpretation. Rather than begin from the introductory clause which is the chapeau, the AB has stated that 
it is paramount to first of all determine if the contested measure falls within the scope of the exceptions 
listed in paragraphs (a) to (j) before the qualifications of the chapeau will be considered. The Panel in the 
US- Shrimp Turtle case discarded this order with the rationale that since the ‘conditions contained in the 
introductory provision apply to any of the paragraphs of Article XX, it seems equally appropriate to analyse 
first the introductory provision of Article XX.154 
The Appellate Body reversed this order of reasoning by the Panel and reiterated its statement in the US- 
Gasoline dispute on the appropriate order the justification ought to proceed thus: ‘in order that the justifying 
protection of Article XX may be extended to it, the measure at issue must not only come under one or 
another of the particular exceptions- -paragraphs (a) to (j) - - listed under Article XX; it must also satisfy the 
requirements imposed by the opening clauses of Article XX. The analysis is, in other words, two-tiered: 
first, provisional justification by reason of characterization of the measure under XX (g); second, further 
appraisal of the same measure under the introductory clauses of Article XX.155 
This process the Appellate Body stresses is not out of inadvertence or random choice but the fundamental 
structure and logic of the Article. This order will be adopted in this analysis. Thus the measure will be 
identified first and then the test in the chapeau considered. 
 
2.3.6.1. Necessary for the Protection of human, animal and plant life and health 
Sub-paragraph (b) are measures that are necessary for the protection of human, animal or plant life and 
health. In highlighting the peculiarities of oil it was noted that the various aspects relating to its production 
have a consequential effect on the environment. From the drilling and exploration stage to the 
transportation, storage and even consumption. The impact of oil production activities on the environment 
cannot be over-emphasized. The degradation of the environment also stems from the imbalance of the 
                                                          
154US- Shrimp, Panel Report paragraph 7.28 
155 US- Shrimp Adopted 20 May 1996, WT/DS2/AB/R, p 22 
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fauna and flora that make up its components. Oil adversely affects marine larvae, birds and mammals. 
Marine mammals have been killed after oil spills. The 1989 Exxon Valdez Oil disaster led to the collapse of 
the Herring population. 156The BP Macondo spill left more than 8000 birds, sea turtles, and marine 
mammals injured or dead six months after.157 
Hydrocarbon compounds comprise of substances hazardous to human health in diverse ways.158The 
indigenes of the Niger delta that play host to various oil exploration activities have suffered the adverse 
effects of oil exploration not just to their environment but also acute and long-term effects on health.159 A 
research carried out in the region showed known carcinogens like bezo (a) pyrene and polycyclic aromatic 
hydrocarbon (PAH) on surface water and soil lending credence to the levels of cancer found in the region 
when compared to another region in Nigeria.160 The radioactivity of oil spills also contaminates crops which 
are a threat to plant life. The report of the United Nations Environment Programme commissioned by the 
Nigerian Government to assess the environment of the Ogoniland, an area with extensive oil pollution due 
to exploration activities revealed that mangroves from intertidal creeks had been left denuded of leaves and 
the roots were coated with bitumen-like substance.161 Fish and other aquatic animals tend to leave polluted 
waters for cleaner areas.162 
The impact of oil exploration on the life and health of humans, animals and plants is therefore evident. The 
task therefore would be to ascertain if production restrictions are necessary for such protection and if it is 
the intended goal. While oil producing countries have not denied the negative impact of oil production, the 
                                                          
156National Wildlife Federation ‘How Does the BP Oil Spill Impact Wildlife and Habitat’ available at https://www.nwf.org/What-We-
Do/Protect-Habitat/Gulf-Restoration/Oil-Spill/Effects-on-Wildlife.aspx last accessed 18thAugust 2016 
157National Wildlife Federation „How Does the BP Oil Spill Impact Wildlife and Habitat‟ available at https://www.nwf.org/What-We-
Do/Protect-Habitat/Gulf-Restoration/Oil-Spill/Effects-on-Wildlife.aspx last accessed 18th August 2016 
158 Albert Salako., Oluwafolahan Sholeye., and Sunkanmi Ayankoya., ‘Oil Spills and Community Health: Implications for 
Resource Limited Settings‟ Journal of Toxicology and Environmental Health Sciences Vol 4(9), November 2012 
159 Best Ordinioha., and Seiyefa Brisibe., ‘The Human Health Implications of Crude Oil Spills in the Niger Delta, Nigeria:An 
Interpretation of Published Studies‟ Nigerian Medical Journal 54(1) 2013 
160 Best Ordinioha and Seiyefa Brisibe., ibid 
161United Nationa Environment Programe ‘Environmental Assessment of Ogoniland’ 2011 available 
http://postconflict.unep.ch/publications/OEA/UNEP_OEA_ES.pdf last accessed 18th August 2016 
162ibid 
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protection of human, animal and plant life and health have not been expressly adduced as the rationale for 
production restrictions either. Julia Ya argued however that countries producing raw materials are the initial 
recipients of adverse environmental effects of production and thus should determine if quotas were to be 
imposed and for how long.163 This was when the export quota imposed by China on its raw materials was 
classed as discriminatory as it was targeted at exports. 
 
2.3.6.2 Conservation of Exhaustible Natural Resources 
The Appellate Body emphasized the need to interpret the term ‘exhaustible natural resources’ in a dynamic 
way due to present contemporary concerns for protection of the environment and its conservation.164 This it 
said bearing in mind that an evolutionary interpretation was intended when the regulations were drafted 
especially when the provisions of the WTO Agreement are considered.165 Despite the fact that the words of 
the GATT Agreement were crafted over 50 years ago, its interpretation must take cognisance of 
contemporary concerns of the community of nations on environmental protection and conservation. 
Measures adopted for the conservation of natural resources fall under the exception in paragraph (g) 
whether the natural resources are living or non-living.166The AB in the US- Shrimp Turtle dispute 
highlighted that Article XX (g) is not textually limited to the conservation of ‘mineral’ or ‘non-living’ natural 
resources.167 Living natural resources were determined to be just as finite as petroleum, iron ore and other 
non-living resources. The specific mention of petroleum here gives certainty to the fact that the AB 
acknowledges it as an exhaustible natural resource and a dispute involving its conservation would 
automatically make Article XX (g) a ground for possible justification. Thus if  the measure of production 
restrictions were to be challenged by the oil importing members of the WTO before the Dispute Settlement 
                                                          
163Julia Ya Qin, ‘The Predicament of China‟s WTO Plus Obligation to Eliminate Export Duties: A Commentary on China-Raw 
Materials Case, 11 Chinese Journal of International Law, 2012 
164US- Shrimp  
165US- Shrimp opcit p 130 
166US-Shrimp para 131 
167US- Shrimp, paragraph 128 
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Body, the provisions of Article XX(g) could be raised as a justification.  However through the adjudication of 
other disputes over the years, certain conditions must be satisfied before the justification can avail an erring 
member. 
Firstly the measure has to be directed towards the conservation of natural resources. The measure sought 
to be justified has to relate to the conservation of exhaustible natural resources. In this case, production 
restrictions should be directed at the conservation of oil since it is exhaustible. The Panel in Canada – 
Herring and Salmon, emphasized this point when it stated that a trade measure in order to be termed as 
‘relating to’ the conservation of exhaustible natural resources has to be aimed primarily at the conservation 
of these resources. 
Secondly, the measure would only be justified if it is made in conjunction with restrictions on domestic 
production or consumption. Thus in this instance it has to be determined if production restrictions apply to 
oil exporting countries as well or are just targeted at oil importing countries. The rationale for this clause is 
to ensure ‘even-handedness in the imposition of restrictions, in the name of conservation, upon the 
production or consumption of exhaustible natural resources’.168 The non-discrimination theme runs through 
the system of the WTO, more so the national treatment obligation ensures that members apply same 
measures to like products despite where it emanates from. 
As noted above, if production restrictions classify as export restrictions prohibited by Article XI: 1 of the 
GATT 1994, then OPEC members can claim justification under the exceptions of Article XX with the right to 
conserve the natural resource for future generations. 
The Panel in China- Raw Materials stated that when conservation of a resource is being considered, the 
place of consumption whether domestic or foreign is not in contention rather the determining factor is the 
place of extraction.169 
                                                          
168 US- Gasoline Adopted 20 May 1996, WT/DS2/AB/R, pp 20-21 
169China- Measures p 7.428 
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2.3.6.3 The Chapeau 
As stated by the Appellate Body severally, a measure must pass through the three-tiered test of the 
chapeau before it can qualify under the sub-paragraphs of Article XX of the GATT 1994 and then justified 
as an exception. According to the Appellate Body, the chapeau of Article XX of the GATT 1994 refers not 
so much to the measure in question but rather to ‘the manner in which that measure is applied’.170 The 
purpose and object of the chapeau is the prevention of the abuse of the general exceptions contained in 
Article XX.171 
According to the Appellate Body there is an appropriate method for applying Article XX of the GATT. This 
method it aptly stated thus: 
‘In order that the justifying protection of Article XX may be extended to it, the measure at issue must not 
only come under one or another of the particular exceptions. Paragraphs (a) to (j) - - listed under Article XX; 
it must also satisfy the requirements imposed by the opening clauses of Article XX. The analysis is, in other 
words, two-tiered: first provisional justification by reason of characterization of the measure under Article 
XX (g); second: further appraisal of the same measure under the introductory clauses of Article XX’.172 
This sequence of steps reflects not inadvertence or random choice; rather it is based on the fundamental 
structure and logic of Article XX.173There are three standards in the chapeau which the said measure must 
meet before it can be allowed under the exceptions. Firstly the measure should not be applied in a manner 
that would constitute an ‘arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail; secondly there should be no unjustifiable discrimination where the same conditions 
prevail; and thirdly the measure should not be a disguised restriction on international trade.  Thus ‘while the 
exceptions of Article XX may be invoked as a matter of legal right, they should not be so applied as to 
                                                          
170 United States- Standards for reformulated and conventional Gasoline (US-Gasoline) Adopted 20 May 1996, WT/DS2/AB/R, p 
22 
171 See United States- Gasoline opcit p 22 
172US- Gasoline, adopted 20 May 1996, WT/DS2/AB/R, p 22 
173US- Shrimp paragraph 119 
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frustrate or defeat the legal obligations of the holder of the right under the substantive rules of the General 
Agreement’.174 
The application of a measure that would lead to arbitrary and unjustifiable discrimination between countries 
where the same conditions prevail demands that firstly the application of the measure results in 
discrimination; secondly the discrimination must be arbitrary or unjustifiable in character and thirdly the 
occurrence of the discrimination must be between countries where the same conditions prevail. The 
Appellate Body in the US- Gasoline dispute accepted the assumption of the participants in the appeal 
stating that such discrimination does not necessarily have to occur between different exporting members 
but can also occur between exporting members and importing members concerned. This point is apt when 
considering if discrimination can occur between oil exporting countries and their importing counterparts. 
The US-Gasoline dispute goes to strengthen the notion that the discrimination is possible. Thus the 
imposition of production restrictions has to lead to arbitrary and unjustifiable discrimination between not just 
oil exporting countries but even oil importing countries. In other words if there is restriction on production, 
the measure ought to be applicable to oil exporting members as well as oil importing members to escape 
the hurdle of discrimination stated in the Article and this would action the justification of the general 
exception. Devoid of this, the measure would not fall under the said exceptions.  The pertinent question 
would be to ascertain how practicable it would be that an oil exporting member of the WTO would place 
production restriction on itself. Would such a country not be the first recipient of the oil being produced? 
 
2.4. WTO-PLUS Agreements 
These Agreements are commitments that exceed the obligations of the General Agreement and it is 
negotiated by individual members at the point of accession. Members are bound by the provisions of the 
Protocol of Accession once the accession process is complete. These provisions however vary from one 
                                                          
174US- Gasoline opcit p 22 
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country to the other.175 Some countries had hitherto raised concerns on the nature of these WTO-plus 
agreements as not only does its imposition on a single member affect the rule of law principle of the 
organization but also that it might lead to an abuse of economic power with the introduction of stringent 
conditions for acceding members.176 
The Protocol of Accession of a member is part of its WTO agreement and is enforceable in the dispute 
settlement mechanism however the procedure for integration of its commitments is not stated in the 
protocol thereby creating uncertainties in the manner of enforcement. A vivid example is seen in the 
interpretation of the Appellate Body in the China- Publications and Audio-visual Products dispute where the 
Appellate Body stated that China could invoke the defence of the general exceptions in Article XX as Article 
5.1 of the Protocol of Accession which was in dispute had a textual provision to the effect that the 
commitments are without prejudice of the right of China to regulate trade in a manner consistent with the 
WTO agreement. On the other hand when in the China- Raw materials dispute, the Appellate Body stated 
that such textual link was absent and as such China could not rely on the general exceptions. This 
approach according to Julia Ya has ‘led to an irrational and undesirable result for the WTO’.177 
Therefore, the provisions of the Protocol of Accession can only be determined based on the commitments 
contained therein and these differ from member to member. So an oil exporting member could make some 
commitments in its Protocol of Accession which could very well differ from that made by another oil 
exporting member. This does not in any way maintain predictability and certainty in the system. 
 
 
                                                          
175Concerns on the creation of  WTO-Plus agreements through accession is to the effect that         it might lead to an abuse of 
economic power especially where the measures are not even handed. See Qin, Ya., J., ‘WTO-Plus Obligations and their 
implications for the World Trade Organization Legal System’ Journal of World Trade 37(3) 483-522, 2003                                                                  
176Julia Ya Qin., ‟WTO-Plus‟ Obligations and Their Implications for the World Trade Organization : An Appraisal of the China 
Accession Protocol‟ Journal of World Trade 37(3), 2003., p 489 
177 Julia Ya Qin ‘The Predicament of China‟s „WTO-Plus‟ Obligation to Eliminate Export Duties: A commentary on China-Raw 
Materials Case‟ 11 Chinese Journal  
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2.5. Summary 
This chapter has been able to highlight the peculiar features of oil that distinguishes it from other 
commodities thus justifying the need to make it the subject matter of a discourse of this nature. It is also 
evident that oil is intertwined with other issues like the environment, politics, sustainable development and 
conflict which further complicate an examination of the issues involved as the product cannot be examined 
in isolation. Furthermore, the chapter has been able to show that oil can be defined as a ‘good’ and since 
the WTO regulates the international trade of ‘goods’ generally, oil thus falls within the confines of the 
organization in respect to trade issues. The notion that oil was however excluded from the GATT 
negotiations is determined through the negotiating history of the GATT in a bid to deduce the rationale for 
this perceived exclusion. The chapter has also been able to show that despite the lack of specific mention 
of the commodity, there are certain provisions in the regulations that relate to this commodity and have 
been contested by some members of the organization. The issue of production restrictions and export 
restrictions is discussed with the aim of ascertaining if there is any conflict of obligations by the parties 
involved. The chapter further examines the general exceptions of the GATT1994 for the sake of argument 
to determine if the actions of the oil exporting countries can be justified under the policy objectives created 
by the organization. 
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CHAPTER THREE 
OIL AND SOVEREIGNTY 
3.1. Introduction 
The discourse on oil cannot be complete without considering the principle of sovereignty. It is utilised by oil 
exporting countries as the defence in managing the availability of oil through production restriction practices 
as they stress the fact that sovereignty gives them the leverage to explore oil resources at will and devoid 
of any external interference. The oil importing countries on their part emphasise the fact that the world is 
now a global village and nations owe one another a measure of responsibility to ensure the economic 
system does not break down through shortage in supply of such an important product. Moreover they opine 
that membership of an international organization through concession weakens the fabric of the principle of 
sovereignty so claimed by the oil exporting countries. It is argued that sovereignty as it was in the 
seventeenth century is quite different from what is operational in this age of globalization.  
Consequently, Article 31(3) (c) of the Vienna Convention on the Law of Treaties 1969 states that relevant 
rules of international law applicable in the relations between the parties will be taken into account in the 
course of treaty interpretation. Thus in the interpretation of the contested Article XI of the GATT 1994 the 
principle of sovereignty is relevant and will be considered. Also, sovereignty is said to be the foundation for 
peace, democracy and prosperity1 and since this research proposes some form of collaboration between oil 
exporting and importing countries through the strengthening of their relationship, it is imperative to be 
acquainted with the tenets of this principle. 
This chapter therefore sets out to examine the history of sovereignty and how it relates to natural 
resources. It commences by a definition of sovereignty and considers the history of the principle. The 
chapter progresses to examine the principle of permanent sovereignty over natural resources as is 
                                                          
1 John Jackson, Sovereignty, the WTO and Changing Fundamentals of International Law (Cambridge University 
Press:Cambridge, 2006) p 61 
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specifically relevant to the subject matter; cataloguing the resolutions that emphasise the doctrine in a bid 
to show its importance. The status of the principle is then highlighted. The WTO law and the principle of 
sovereignty are then considered. Thereafter a conclusion is drawn. 
 
3.2. Sovereignty 
The term sovereignty is a common feature in any discourse involving international relations between 
States. Although it is often criticized, its centrality to international relations and international law cannot be 
over-emphasized.2 The height of its importance is indicated in its enunciation in Article 2.1 of the United 
Nations Charter where it states that the organization is based on the principle of sovereign equality. What 
then is sovereignty? One writer states that sovereignty is a word with an ambiguous legacy3 and another 
points out that the muddle is a reflection of the fact that the term has been used in various ways.4To some 
authors, sovereignty is ‘the basic constitutional doctrine of the law of nations’5 while others perceive it to be 
‘the most glittering and controversial notion in the history, doctrine and practice of public international 
law’.6Hinsley defined it as the final and absolute political authority in the political community.7This concept 
symbolises order, stability and predictability in international relations as sovereign states are regarded as 
equal despite the size or wealth of the state.8These descriptions show that the term indeed has an 
ambiguous legacy. 
                                                          
2John Jackson., Sovereignty, the WTO and  Changing Fundamentals of International Law, ( Cambridge University Press: 
Cambridge, 2006) p 57 
3 John Agnew., Globalization and Sovereignty (Rowman and Littlefield Publishers:Plymouth, 2009) p 1;  
4 Stephen Krasner, Sovereignty: Organized Hypocrisy(Princeton University Press: Princeton, 1999)p 3 
5Ian Brownlie, Principles of Public International Law 4th Edition (Clarendon Press: Oxford, 1990) p 287 
6Helmut Steinberger, „Sovereignty‟ in Bernhardt R., (ed) (1981-90) Encyclopaedia of Public International Law, 12 Instalments, 
North-Holland: Amsterdam(1987) p 397 
7Francis Hinsley., Sovereignty (Basic Books: New York, 1966) 
8 The International Commission on Intervention and State Sovereignty „The Responsibility To Protect‟ December, 2001, p12 
available at http://responsibilitytoprotect.org/ICISS%20Report.pdf last accessed 18th August 2016 
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The concept of sovereignty is generally perceived to have emerged with the Peace of Westphalia of 1648.9 
This was a Peace Treaty between the Roman Emperor and the King of France and their allies through 
which power passed from the Emperor to the Kings and Lords who however had predominance in their 
localities without interference from the Emperor.10 A different account states that the Treaty brought an end 
to wars at different times in 1648.11  The details of the account notwithstanding, one fact remains that 
through this treaty emerged a new era of sovereign and independent states which no longer recognised a 
higher power outside the state. This fact lends justification for the association of the concept of sovereignty 
with the Treaty of Westphalia of 1648. The tenets of the treaty developed into notions of absolute right and 
was referred to as ‘westphalian sovereignty’. This according to certain authors is a variant of the principle of 
sovereignty and not the entirety of what the sovereign doctrine represents, in other words there are 
variants. 
Krasner12states that the different variants of the principle of sovereignty connote different things. Thus 
when the term ‘sovereignty’ is used, one should ascertain in what context it is used and this will establish 
the intended meaning. He identified four ways in which sovereignty can be used as follows: International 
legal sovereignty; Westphalian sovereignty; Domestic sovereignty; and Interdependence sovereignty.13 By 
definitions, International Legal Sovereignty relates to the practices involving mutual recognition mostly 
between territories with formal juridical independence; Westphalian sovereignty refers to the State as a 
political entity devoid of external influence; Domestic sovereignty on the other hand is the ‘organization of 
                                                          
9 John Jackson, Sovereignty, the WTO and Changing Fundamentals of International Law opcit p 63 Some writers like Krasner 
however state that the norm of non-intervention which is the bedrock of the westphalian genre of sovereignty has nothing to do 
with the Peace of Westphalia which was signed in 1648. See p 20 
10 John Jackson Sovereignty, the WTO and Changing Fundamentals of International Law  ibid p 63 
11 ‘On 30 January 1648, the first element of what has become known as the Peace of Westphalia-the Treaty of Munster- was 
concluded between the Kingdom of Spain and the United Netherlands. This treaty made an end to the Eight Years’ War and 
marked the formal recognition of the sovereignty of the Republic of the Seven United Netherlands. On 24 October 1648 in 
Munster and Osnabruck, an end was made to the Thirty Years’ War, one of the most destructive wars ever fought on German 
territory’. Nico Schrijver. „The Changing Nature of State Sovereignty‟ British Year Book of International Law 70(1) 2000 p 66 
12Stephen Krasner., Sovereignty: Organized Hypocrisy (Princeton University Press: Princeton, 1999) 
13Stephen Krasner., ibid  p 3 
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public authority within a state’ and the level of effective control exercised by those in authority; while 
Interdependence sovereignty is the ‘ability of public authorities to control trans-border 
movements’.14Krasner also points out that the fact that a country possesses and exercises one form of 
sovereignty does not necessarily mean it exercises all kinds as there is no co-existence in this instance.15 
This means that a country through sovereign would exhibit more traits of one of the genres than others. 
Despite the classification, the most common meaning attributed to the word is the independence and 
authority of countries to take decisions devoid of external influence and interference and this is akin to the 
description given to the Westphalian variant.  This notwithstanding, the principle of sovereignty is essential 
in that it is a vital part of the international relations between countries. The notion of equality of states has 
sovereignty at its pivot. Since it has been established through the principle that no higher authority exists 
than the nation state, it means that a state does not owe any other state an obligation except through 
consent. It also connotes that a nation is free from intervention or interference from any foreign or 
international power.16 This is the rationale the oil exporting countries give for the execution of the 
production restrictive practices. They maintain that since they do not owe any obligation to any other 
country and free from their otherwise interference, oil production can be restricted if they so desire. The 
right to exploration is inherent in the state and its exercise should not be coerced. 
The concept of sovereignty no doubt is a necessity in determining the interaction of nations. It not only 
defines the equality of nations stressing the inexistence of a higher power than the nation-state, it also 
stipulates the status and rights of the nation-states and their officials.17 In a global world where inequalities 
of power and resources abound, sovereignty is sometimes the only defence for most states.18 This system 
not only creates stability also establishes order in the international terrain. The importance of sovereignty 
                                                          
14Stephen Krasner., ibid p 3-4, 9 
15Stephen Krasner., ibid p 4 
16 John Jackson, opcit p 58 
17 John Jackson, ibid p 58 
18 John Jackson, ibid p 60 
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transcends the right of nations to monopolize power within their territory and extends to the doctrine of non-
interference and intervention of external powers be it local or international.19The implication of the 
sovereignty doctrine is to the effect that except a state consents to compliance of international law, it 
cannot be imposed on such a state. 
As regards sovereignty over natural resources, this is no different from state sovereignty, but is comprised 
of the power to utilize the resources of the state without external influence. In relation to natural resources, 
the genre of sovereignty being referred to is the westphalian variant and the rationale for its exercise hinges 
on the exclusion of external actors in the territorial affairs of a state either de facto or de jure.20 There is no 
international structural system that prevents the intrusion of other rulers into the affairs of a state thereby 
resulting in the violation of westphalian sovereignty. In fact it is stated that westphalian sovereignty has 
been violated through the intervention of other states and the invitation by rulers themselves voluntarily 
letting other states access to their affairs and therefore compromising their autonomy for instance through 
international loan agreements.21 This category of sovereignty is based on two important principles of 
territoriality and the exclusion of external actors from the operation of domestic structures.22 The aspect of 
exclusion from external control also referred to as non-intervention was not a factor in the Peace of 
Westphalia Treaty but the term ‘Westphalia’ is being used here as it is synonymous with the connotations 
of sovereignty.23 The non-intervention principle was initially enunciated by Wolff and Vattel in the eighteenth 
century. While Wolff stated interference in the government of another nation is opposed to natural liberty, 
Vattel opined that no state had such a right of intervention.24 In the nineteenth century the principle of non-
                                                          
19Jackson, J.H., Sovereignty, the WTO and Changing Fundamentals of International Law, (Cambridge University Press: 
Cambridge, 2006) p 58 
20Despite the name, the Westphalia sovereignty does not have an incline to the Treaty of Westphalia signed in 1648 per se 
however since the term is a common terminology in reference to sovereignty issues, the relationship between both is assumed. 
See Stephen Krasner opcit ., p 4, 20 
21 International Loan Agreements give the lender the right to influence domestic policies Stephen Krasner., p 8 
22Stephen Krasner., opcit p 20 
23Stephen Krasner., opcit p 20  
24Stephen Krasner., opcit p 21 
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intervention received the endorsement of the Latin American States.25 The principle was recommended for 
adoption at the sixth International Conference of American States in 1928, it was however opposed by the 
United States. The United Nations enshrined this norm of non-intervention in Article 2.7 of the UN Charter. 
This empowers a sovereign state to exercise exclusive jurisdiction within its territorial borders without the 
intervention of other states in the internal affairs of a sovereign state. 
The pertinent question as regards this research therefore is whether the right to produce oil is based on the 
domestic authority of the producing country. If it is, then the influence of the United States as an external 
body in advocating that such a producing country violates the provisions of Article XI of the GATT 1994 and 
be compelled to so produce oil under the platform of the WTO is a violation of its sovereignty in the 
Westphalia category as enunciated by Krasner. 
There have been insinuations however that this attribute of non-interference could only have been possible 
in the seventeenth century. According to Jackson, the westphalian concept of sovereignty where a nation 
state had the right to monopolize certain exercises of power with respect to its territory and citizens is being 
discredited in many ways today.26 Sovereignty is perceived as a flexible tool for protecting the autonomy of 
states and also for projecting them into the future.27More so, globalization makes it challenging for nations 
to control their frontiers. A good example of this is the way the frontiers of nation states have been 
expanded based on the impact of international trade and capital markets.28 Also the membership of 
international organizations have made states have seamless relationships in most respects and this seems 
to water-down the strict ideology of sovereignty that existed in the seventeenth century. The theme of 
interdependence has also further weakened the non-interference factor as states depend on each other for 
the improvement and development of their economies.  
                                                          
25 This was in 1826, 1848, 1868 and 1902 
26 John Jackson, J.H Sovereignty, WTO and Changing Fundamentals of International Law opcit p 57 
27 James Crawford., and Matti Koskieniemi ., p 9 
28 David Held, Global Transformation: Politics, Economics and Culture 187 (1999) 
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Multilateralism also connotes a decline in sovereignty usually expressed in terms of degree as opposed to 
an absolute decline.29 This implies that oil producing states have in some measure submitted a part of their 
sovereignty through accession to the WTO as with other international organizations. In order words 
situations that create interdependence or coordination between states create some form of tension 
between the core principle of sovereignty and the smooth operation of the international organization. 
30However does this amount to dictates on the production of oil? The fact that states submit a part of their 
sovereignty through membership in international organizations cannot be classified as a sign of weakness 
but a conscious effort to reap the benefits arising therefrom.31 Sovereignty is therefore an expression of 
choice; if however this choice is constrained by external forces then there is a violation of 
sovereignty.32Nevertheless, the principle is still declared, reaffirmed and respected. 
Permanent sovereignty over natural resources will be considered in the section below as this relates 
directly to the subject matter. 
 
3.3 Permanent Sovereignty over Natural resources 
In international law, the principle of permanent33 sovereignty over natural resources is fundamental. 
According to Hossain, the precise scope and implications of the principle of permanent sovereignty over 
natural resources is a juristic task due to its progressive development and as it remains a source for the 
determination of rules to safeguard the interests of developing countries as regards natural resource 
                                                          
29 Rudolf, C., ‘Sovereignty and Territorial Borders in a Global Age‟ International Studies Review, (2005) 7, 1-20, p3 
30 John Jackson p 60 
31Samuel Barkin, ‘The Evolution of the Constitution of Sovereignty and the Emergence of Human Rights Norm‟ Journal of 
International Studies 27(2) 1998, p 45 
32 Rudolf, C., opcit p3 
33 The meaning of the term ‘permanent’ as used in this context has not been really clarified. Two explanations are however 
instructive for this research. The first is that a state cannot alienate sovereignty over natural resources. As stated by Elian, G., in 
The Principle of Permanent Sovereignty over Natural Resources (Sijthoff: Leiden, 1979) p 10-11, ‘sovereignty is inalienable and 
indivisible. It only belongs to the State and cannot be ceded. As regards sovereignty over natural resources, this is no different 
form of sovereignty, but is comprised within the latter’s general elements, within supremacy and independence’. Consequently 
another meaning is to the effect that the term relates to the ‘resources in situ’ thus this right is eroded as soon as extraction of 
the resource occurs. Article 133 of the draft Convention on the Law of the Sea, UN Doc. A/Conf.62/WP.10/Rev.3, 27 August 
1980. See Peters., Nico Schrijver and De Waart, I.M., ‘Foreign Investment and State Practice‟ in Kamal Hossain., and Roy 
Chowdhury Permanent Sovereignty Over Natural Resources, p 90 
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utilization.34 It also served as protection for developing countries against the violation of their economic 
sovereignty resulting from contractual arrangements and infringement of property rights by other States and 
foreign companies involved in the exploration of natural resources.35This principle has been referred to as 
one of the ‘more controversial new principles of international law’ after the Second World War.36 Basically 
the principle means that the natural resources located in a territorial state belong to the people of that 
State. 
The original formulation of the principle was as a result of the perception that inequitable natural resource 
concession arrangements existed in the colonial era and the colonies which were vulnerable did not have 
much to contribute to the contents of these concessions as the bargaining power was lopsided and not in 
favour of the colonies.37 Its origin therefore lies in the claim of the developing countries that were colonies 
and their demand for a reassessment of the inequitable arrangements in order to grant them the right to 
enjoy the benefits of their resource exploitation.38 The initial adoption of the principle addressed petroleum 
and mineral extraction and the general development of the sector; it however evolved to include all foreign 
activities after the Declaration on the New International Economic Order and the Charter of Economic 
Rights and Duties of States.39 
Apart from the concerns raised by developing countries and ex-colonies, the scarcity of natural resources 
and its optimal utilization were also factors that influenced the introduction of the permanent sovereignty 
                                                          
34 Kamal Hossain., „Introduction‟ in Kamal Hossain., and Roy Chowdhury., Permanent Sovereignty Over Natural Resources in 
International Law: Principle and Practice,  (Frances Pinter: London, 1984)  p ix 
35 Nico  Schrijver, Sovereignty Over Natural Resources: Balancing Rights and Duties, (Cambridge University Press: Cambridge, 
1997) p 3 
36Nico Schrijver., Sovereignty Over Natural Resources: Balancing Rights and Duties, (Cambridge University Press: Cambridge, 
1997) p 1 
37Kamal Hossain. , opcit p ix. There were questions as to whether the former colonies were to honour the agreements made by 
their former administrators and respect the interests of third parties and consequently the pacta sunt servanda rule; or if they 
were to begin the process of negotiating new agreements since the old regime ceased to exist. See Nico Schrijver., opcit p 5 
38Nico Schrijver., Sovereignty Over Natural Resources, opcit  p 1 
39Kamal Hossain., opcit  p x 
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doctrine.40 This was evident as the Allied powers during the Second World War realized their dependence 
and vulnerability on overseas supplies for oil.41 
Resolution 1803 (XVII) of 14 December 196242 the General Assembly declares in relevant part that - 
1. ‘The right of peoples and nations to permanent sovereignty over their natural wealth and resources must be 
exercised in the interest of their national development and of the wellbeing of the people of the State 
concerned. 
5.   The free and beneficial exercise of the sovereignty of peoples and nations over their natural resources 
must be furthered by the mutual respect of States based on their sovereign equality. 
6. International cooperation for the economic development of developing countries, whether in the form of 
public or private capital investments, exchange of goods and services, technical assistance, or exchange of 
scientific information, shall be such as to further their independent national development and shall be based 
upon respect for their sovereignty over their natural wealth and resources. 
The General Assembly has overtime reaffirmed the inalienable right of all countries to exercise permanent 
sovereignty over their natural resources in the interest of their national development. More so, this principle 
is also represented in the human rights platform as it was affirmed by two international human rights 
covenants in 1955 to the effect that the right of people to self-determination includes permanent 
sovereignty over their natural wealth and resources; this was subsequently incorporated in Article 1 of the 
International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil 
and Political Rights 1966.43 According to Hossain, ‘the principle of permanent sovereignty over natural 
resources is, thus not the manifestation of an absolutists concept of state sovereignty which is incompatible 
                                                          
40Nico Schrijver., opcit, p 4 
41Nico Schrijver., opcit p 4 this theme of dependence still throngs the debate of production restrictions and in fact the relationship 
between oil producers and consumers. The interest of the consumer is primarily access to supplies and ways to curb 
dependence through maintaining reserves and research into alternative forms of energy. 
42http://www.un.org/documents/ga/res/17/ares17.htm last accessed 17th August 2016 
43 Chowdhury, S.R., ‘Permanent Sovereignty over natural resources‟ in Hossain and Chowdhury (eds) Permanent Sovereignty 
Over Natural Resources in International Law: Principle and Practice, opcit  p1 
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with the concept of the supremacy of international law. It is a principle which represents the progressive 
development of international law in response to the felt need for a legal principle by reference to which 
traditional concessions and similar arrangements for exploitation of natural resources could be replaced by 
more equitable arrangements’. 
The Montreal Conference of the International Law Association in 1982 gave an exposition on the principle 
stating as follows: ‘the principle of permanent sovereignty over natural resources emanating as it does from 
the jus cogens principle of self-determination, is a fundamental principle of contemporary international law, 
and an important instrument for the establishment of the new international economic order’. ‘In inter-state 
relations permanent sovereignty over natural resources is one of the legal expressions of the economic 
aspect of political sovereignty of states which is a cornerstone of the present organization of the 
international community. It underlines the domestic jurisdiction of states with regard to the natural 
resources within their national boundaries, without however exempting it from the application of other rules 
or principles of international law’. ‘The principle of good faith applies to all economic relations, covered, 
inter alia, by the Charter’.44 
Although the scope rights entrenched in the principle have caused some controversies, the fact remains 
that it has been accepted by the international community as fundamental.45 
 
3.4. The Status of the principle:  
The principle has the characteristic of a legal norm and it would be inaccurate to qualify the principle as 
‘non-binding’ due to the fact that resolutions of the General Assembly are not binding. As regards the status 
of resolutions, Brownlie says that ‘the fact that in principle resolutions as a class are not binding has led to 
                                                          
44Kamal Hossain., opcit p xii-xiii 
45 The rights nationalization and expropriation of foreign property have been the most controversial in this respect. For the 
purpose of this research, this aspect of the right is not relevant rather the establishment of the principle by international 
resolutions is the focus of this research. Peters, Nico Schirijver, and De Waart, „Permanent Sovereignty, Foreign Investment and 
State Practice‟ in Hossain, K., and Roy Chowdhury, opcit p 91 
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no little confusion and it is sometimes said that the General Assembly resolutions ‘have no legislative 
effect’. In one sense this is correct: as such the resolutions do not make new law. However, if it is inferred 
that such resolutions can have no effect on the shaping of international law this is a capital error. The 
circumstances in which a particular resolution is adopted, the statements of delegations in the debate, the 
voting, the explanation of votes and the content of the resolution itself, are all indicators of the evidential 
significance of the individual resolution. The key to the problem is the fact that the proceedings of the 
General Assembly, as of any international conference, are a vehicle for the formulation and expression of 
the practice of states in matters pertaining to international law. Thus the proceedings and the resolution 
themselves, constitute evidence of the formation of rules of customary (or general) international law’.46 
The principle of permanent sovereignty over natural resources was also affirmed by the LIAMCO v. Libya 
case where the arbitrator relied especially on resolution 3281 (XXIX) of 12 December 1974 stating it to be 
evidence of the international opinion on the sovereign right of States over their natural resources.47 
All these attest to the irrevocable nature of the principle of permanent sovereignty over natural resources. 
The fundamental principle of Good faith also imposes an additional responsibility to that of permanent 
sovereignty over natural resources.48 Resolution 2625 (XXV) states that ‘every state has the duty to fulfil in 
good faith its obligations under international agreements valid under the generally recognized principles 
and rules of international law’.49 The principle of ‘good faith’ and pacta sunt servanda’ are necessary 
principles that cannot be avoided in a legal discourse.50  A combination of these principles entrenches the 
fact that oil producing countries have a right to determine the schedule of oil production they desire and 
they cannot be compelled otherwise. The WTO rules therefore cannot be utilized as such a tool and it is for 
                                                          
46Ian Brownlie., Recueil des cours, 1(1979)  p 260 
47 See also E/C.7/119, 7 May 1981, para 83 where the Secretary General of the United Nations opines that the award in the 
LIAMCO v Libya case affirms the permanent sovereignty over natural resources principle. 
48 Peters, et al p 99 
49 Available at http://www.un.org/documents/ga/res/25/ares25.htm last accessed 16th August 2016 
50 Peters et al p 100 
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this reason that sovereignty and its tenets are not incorporated in the rules and cannot be so modified at 
this stage despite the evolving nature of the sovereignty principle. 
 
3.5. The WTO law and the Principle of Sovereignty 
 As a principle of international law, sovereignty over natural resources is respected and adhered to under 
the WTO legislation. The Panel in China –Raw materials agrees that members possess sovereignty over 
their natural resources but that this sovereignty ought to be exercised in consonance with the obligations 
entrenched in the WTO legislation.51 Categorically in the words of the Panel, ‘the principle of sovereignty 
over natural resources affords members the opportunity to use their natural resources to promote their own 
development while regulating the use of these resources to ensure sustainable development. Conservation 
and economic development are not mutually exclusive policy goals; they can operate in harmony. So too 
can such policy goals operate in harmony with WTO obligations, for members must exercise their 
sovereignty over natural resources consistently with their WTO obligations.’52 Thus the sovereignty 
principles notwithstanding members have to observe the obligations that have been created by virtue of 
being members of international organizations. Sovereignty does not therefore ‘mean freedom from law’ but 
rather it is ‘freedom within the law’.53 In 1923 the Permanent Court of International Justice (PCIJ) in the S.S. 
Wimbledon case54 was of the opinion that the performance of an obligation or lack of it by a State in the 
conclusion of a treaty does not erode it of its sovereignty as this action in itself to accede into treaties is an 
attribute of sovereignty. The obligation desired may restrict the sovereignty of the State no doubt but it 
cannot be said to be an abandonment of the principle of sovereignty. 
                                                          
51 China - Raw Materials p 7.381 
5252Ibid p 7.381 
53 James Crawford., ‘Sovereignty as a legal Value‟ in James Crawford, and Matti Koskieniemi ., (eds) Cambridge Companion to 
International Law, Cambridge University Press: Cambridge, 2012 p 122 
54PCIJ (1923) Ser, A No.1, p 15, 25 
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With the Wimbledon case a restrictive interpretation was imputed to the meaning of sovereignty, thus if any 
doubt arises as to interpretation, the meaning that was less restrictive of sovereignty would be upheld. This 
position has however since changed as treaties are no longer restricted to presumptuous interpretations 
rather the parties imputed with an evolutionary interpretation knowing that the terms of the treaty would 
likely evolve over time.55 
The importance of the principle of sovereignty is shown in its inclusion in the Energy Charter Treaty 
(ECT).This international agreement with the goal to provide a ‘multilateral framework for energy 
cooperation’ rooted in principles of ‘open, competitive markets and sustainable development’ gives a very 
good analogy.56 Moreso, the ECT is poised to strengthen the global rule of law on energy related matters 
thus reducing the risks associated with this industry sector.57 This principle is stated in Article 18(1) of the 
Treaty where it states that sovereignty must be exercised in accordance with and subject to the rules of 
international law. It is noteworthy that the sovereignty principle being reaffirmed here is not just that of state 
sovereignty but also sovereignty over natural resources. Article 18(3) goes further to give illustrations of 
instances where the state can exercise sovereign rights without devoid of prohibition of the Treaty. One of 
such examples is the area in which to explore and develop natural resources. The declaration of the 
principle of sovereignty over natural resources notwithstanding, it is stated that a party cannot rely on this 
article to justify any breach of the other provisions of the ECT. 
Applying the above to the case of oil exporting countries in the WTO would be to the effect that the 
regulations would declare and affirm the principle of state sovereignty and permanent sovereignty over 
natural resources as a principle of public international law which cannot be compromised. The adherence 
to this principle does not however mean that members of the organization have the right to disregard other 
                                                          
55Costa Rica/ Nicaragua, Judgement of 13 July 2009, para 48-49, 66 
56 The Energy Charter Treaty and Related Documents: A Legal Framework for International Energy Cooperation (Brussels: 
Energy Charter Secretariat, 2004) p 13 
57 The Energy  Charter Treaty and Related Documents ibid p 14 
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provisions of the regulations. Members owe a measure of responsibility to comply with the regulations of 
the organization however without jeopardizing its own sovereignty. States also have the right to make 
reservations that would qualify the terms of the treaty thus the treaty is accepted but not in its totality or 
based on certain conditions. This was employed by Mexico as it qualified the terms of its acceptance of the 
GATT regulations as regards its natural resources. 
 
3.6. Summary 
This chapter has shown the importance of sovereignty and its relevance in a discourse on natural 
resources. There are no further rules under the international trade law system that compel the production of 
resources against the sovereign rights of a people as protected by the principle of permanent sovereignty 
over natural resources. In discussing sovereignty, the fundamental characteristics of this age long principle 
show that nations cannot be made to produce oil through any legislation. The WTO rules do not therefore 
include the element of sovereignty and the contested Article XI of the GATT 1994 cannot therefore do 
otherwise. Although there is a presumption that being a member of an international organization erodes 
States of a measure of their sovereignty since there is consent to abide by the regulations of the 
organization.  
 
 
 
 
 
 
 
 
85 
 
CHAPTER FOUR 
THE PRODUCER-CONSUMER DIALOGUE: IN SEARCH OF COMMON GROUND FOR CO-
OPERATION 
 
4.1 Introduction 
The foregoing chapter clearly shows that despite the contentions on the interpretation of Article XI of the 
GATT 1994, the fundamental question is that of sovereignty. The equality of nations presupposes that one 
nation cannot and should not influence the decisions of another. If sovereign right ought to be respected 
and cannot be forcefully violated through entrenchment in legislation, the option to be explored then is the 
mutual concession of the parties involved. This concession cannot be mutual if the interests of the parties 
are however not known.  Also, the second research question of this study is built on the premise that the 
issue at stake is the relationship between oil exporters and importers. The relationship of the oil exporters 
and importers affects not just the availability of the resource but the entire industry. This relationship as 
noted in the first chapter has the potential to be conflict-ridden. It started off on an antagonistic note but 
later metamorphosed to an amicable cooperation with the intent of meeting the goals of security of demand 
and supply. The effectiveness of this relationship through cooperation of both parties will quell the 
antagonism and challenge of rights through trade rules and rather induce a situation where concessions 
are made through reciprocity. In a bid to achieve this feat, it is important to ascertain firstly the interest of 
both parties. In other to achieve this, two organizations are considered. For the oil exporters, the 
Organization of the Petroleum Exporting Countries (OPEC) is studied. The choice of OPEC is based on the 
fact that it controls about 72.6% of the world’s reserves.1 Also probably due to this enormous control the 
contention in the WTO as regards oil production restrictions and access to supplies has always involved 
OPEC. This may be attributed to the fact that since OPEC acts as a group, the impact of the concerted 
                                                          
1http://www.bp.com/en/global/corporate/about-bp/energy-economics/statistical-review-of-world-energy-2013/review-by-energy-
type/oil/oil-reserves.html last accessed 15th August 2016 
86 
 
effort is obviously greater than single oil exporting country acting on its own. More so, other oil exporting 
countries though not members of OPEC most times partake in its measures of production restrictions in a 
bid to control the market. While it is acknowledged that OPEC does not represent all oil exporting countries 
the composition of its membership includes some developing countries who depend on oil as the mainstay 
for economic development. Some of these developing countries were also colonies of the western world 
and thus reflect the countries that were not part of the GATT membership as stipulated in the first chapter. 
It is therefore pertinent to analyse the concerns of this sect as the common features run through its 
composition aside the theme of oil exportation. 
 This chapter therefore commences with an overview of OPEC, considering its membership, goals and 
objectives. This gives an incline on the desires of oil exporting countries. 
The chapter progresses in the next section to consider another organization, the International Energy 
Agency (IEA). This agency represents the interest of majority of the oil importers. Its formation revolved 
around the need to manage crises that might arise from the non-supply of oil in the international market, 
efforts at maintaining a system of reserve and also research on alternative forms of energy to replace oil 
and curb over dependence. The composition of its membership, goals and objectives are also considered. 
The interests of oil exporters and importers having been ascertained, the chapter subsequently takes a look 
at the relationship between these parties. This relationship is said to have commenced on a tensed note 
mainly because of the disparity in the interests of both parties. The relationship however evolved as the oil 
crisis of 1973-1974 introduced the theme of cooperation in energy policies between oil exporting and non-
exporting industrialized countries.2 
The third organization considered in this chapter is the International Energy Forum (IEF). Membership of 
the IEF surpasses that of OPEC and IEA to include other oil exporters, importers and transit states to 
‘foster greater mutual understanding and awareness of common interests in order to ensure global energy 
                                                          
2Richard Scott ., The History of the International Energy Agency: The First 20 YearsVol 2 (OECD/IEA 1994) p23. 
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security’.3 Given that global energy consumption for 2035 is predicted to double that of 2005,4 it is essential 
that cooperation between oil exporters and importers be maintained. The world system is too limited in 
resources, too fragile in structure and too hazardous overall for relations of energy cooperation to be left to 
the individual circumstances of each government’s independent action.5 Hence the theme of cooperation is 
essential and the efforts made through the IEF are evaluated. A conclusion is drawn from the above 
discussions. 
 
4.2 Interest of the Producer:  
4.2.1. The Organization of the Petroleum Exporting Countries (OPEC)6 
4.2.1.1 Background:  
OPEC is a permanent intergovernmental organization that coordinates and unifies the petroleum policies of 
its member countries.7 It was created in 1960 by five founding members- Iran, Iraq, Kuwait, Saudi Arabia 
and Venezuela.8The membership has now grown to include Algeria, Angola, Ecuador, Gabon, Indonesia, 
Libya, Nigeria, Qatar and the United Arab Emirates. Most of the countries are developing economies. The 
formation of this organization was fuelled by the political and economic transition prevalent at that time 
mainly as a result of the wave of decolonization which turned former colonies to independent states with 
the desire to take the reins of their economic development.9 These countries were rich in the oil resource 
                                                          
3http://www.ief.org/about-ief/what-is-the-ief/overview.aspx last accessed 15th August 2016 
4Richard Youngs., Energy Security: Europe’s new foreign policy challenge ( Routledge: London, 2009) p2 
5Richard Scot.,The History of the International Energy Agency: The first 20 Years (Origins and Structure) Vol 1 p24 
6 As noted above, not all oil producing countries are members of the organization chosen for this research but to the extent that 
majority of them are, it gives an insight on what the interests of other producers would be. Moreover, OPEC’s share in the 
international petroleum market is quite enormous and decisions taken in this forum has the tendency to affect the industry. In 
2011, OPEC members accounted for 72.4% of the world’s proven oil reserves and 42.4% of total crude oil production in the 
world, total crude exports amounted to 38050 thousand barrels per day while petroleum product exports were 16530 thousand 
barrels daily. See BP Statistical Review June 2012 available at 
http://www.bp.com/subsection.do?categoryId=9037149&contentId=7068599 last accessed 15thAugust 2016. These show the 
importance of OPEC in the petroleum industry and justify the choice of the organization in this analysis. 
7Article 2 OPEC Statute 2008 available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/OS.pdf last accessed 15th August 2016 
8 ‘Brief History’ available at http://www.opec.org/opec_web/en/about_us/24.htm last accessed August 2016 
9 ‘Brief History’ available at http://www.opec.org/opec_web/en/about_us/24.htm last accessed 15th August 2016.  
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but economically poor developing countries and they rationalized that being at the helm of affairs in their 
countries would afford the opportunity to turn their economy around.10 Other factors that instigated the 
move to form an organization responsible for their own development include large reductions in posted 
crude oil prices in 1959 and 1960 by the companies controlling production (known as the Seven Sisters 
who dominated the world of oil production). These oil companies had unanimously changed the crude oil 
prices without consultation of exporting countries thus undermining the developmental plans of these 
countries. The result of this situation was the need for the oil exporting countries to be actively involved in 
oil production decisions to safeguard their interests especially as regards development.11 In addition to the 
above, the elite of the petroleum exporting nations developed an awareness of the importance of petroleum 
as a strategic resource in world economies and this knowledge was passed on to the populace.12 All these 
led to the formation of the organization at a conference in Baghdad on September 10-14 1960 by the five 
founding members.13 
In a bid to encourage national development, the organization emphasized the inalienable right of all 
countries to exercise permanent sovereignty over their natural resources. This was achieved through the 
adoption of a ‘Declaratory Statement of Petroleum Policy in Member Countries’ in 1968.14 This statement 
further emphasizes that members of this organization will firmly promote the tenets of sovereignty in the 
regulation of trade of this resource. It is worth reiterating that Permanent sovereignty over natural resources 
is an established principle of International Law and States have derived wide range of powers from this 
principle with the purpose of securing effective control over their natural resources and maximizing benefit 
                                                          
10Jahangir Amuzegar., Managing The Oil Wealth: OPEC’s Windfalls and Pitfalls, (I.B.Tauris Publishers: London, 2001) p23 
11 The contracts governing the relationship between the companies and producer countries did not however state that such 
consultation should be sought from the countries, however it was perceived as a slight on the go of the producer countries hence 
the agitation for control.  Mana Al-Otaiba ., OPEC and the Petroleum Industry, (Halstead Press: New York, 1975) p53 
12 This was classified by the author as an indirect cause that led to the formation of the organization. See  Mana Al-Otaiba., 
OPEC and the Petroleum Industry, (Halstead Press: New York, 1975)p50 
13 ‘Brief History’ available at http://www.opec.org/opec_web/en/about_us/24.htm last accessed 4th September, 2016 
14 See http://www.opec.org/opec_web/en/about_us/24.htm last accessed 15th August 2016. 
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from its exploitation.15 Thus any rule or regulation that extends to the production of oil has to take into 
cognizance the inherent right of the state to either produce or not to produce oil. 
The formation of the organization therefore gave birth to the desire of oil exporting countries to have a 
collective forum where policies regarding the resource can be unified and strides of development achieved. 
This collective effort is what has led to the categorization of OPEC as a cartel and this has been refuted 
severally by the organization. 
 
4.2.1.2 Membership 
Membership of the organization is open to any country with a substantial net export of crude petroleum 
having fundamental similar interests to those of the member countries on the condition that other members 
accept the country intending to join the organization by a three-fourths majority including the concurrent 
vote of all founding Members.16It is important to note that the five founding members were developing 
countries at the time of formation. This ‘developing’ status is important as it also conditions the perspective 
of OPEC members. These countries are controlled by the mind-set that their oil resource would bring the 
transformation from ‘developing’ to ‘developed’ in their economies which some have been able to attain. 
This perspective determined not just their control of the industry through prices but also the relationship 
with importing countries majority of which are developed. 
Another feature common to the members of this organization is their economic dependence on the 
petroleum resource. This resource is at the heart of major decision-making processes in terms of 
economic, political and social developments and also international economic and political relations.17 
Despite efforts to encourage diversification, these countries are still largely dependent on revenue from oil 
                                                          
15Kamal Hossain., and Roy Chowdhury., Permanent Sovereignty Over Natural Resources in International Law: Principle and 
Practice, Frances Publishers: London, 1984, p xiii 
16 Article 7(c) OPEC statute 2008 ibid. Membership as described in this Article refers to full membership. A net exporting country 
not accepted as a member by three-fourths of full members may be admitted as an Associate member 
17Bassam Fattouh., and Coby Van der Linde., ‘Twenty Years of Producer-Consumer Dialogue in a changing world’ International 
Energy Forum, Riyadh: Saudi Arabia, 2011, p9 
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exports. In essence OPEC largest exporters can be described as monoculture economies.18 Below is a 
cross-section of some exporting countries and the percentage the oil sector constitutes in the economic 
composition. 
Country Oil % of GDP Exports 
Earnings % 
Government 
Revenue % 
Algeria19 30 95 60 
Angola20 50 90 - 
Kuwait21 50 93 80 
Libya22 25 95 - 
Nigeria23 20 95 65 
Qatar24 60 85 70 
Saudi Arabia25 45 90 75 
Venezuela26 30 94 50 
This dependence on the oil sector makes exporters vulnerable to the volatility of prices in the sector and 
thus propels them to take measures to ensure stability which include the supply-restrictive mechanisms or 
production management policies practiced.  
                                                          
18 These countries have little or no national income and majority of their foreign reserves is made up of petroleum revenue. See 
Hartshorn, J. E., Oil Trade: Politics and Prospects,  (Cambridge University Press: Cambridge, 2010), p142 
19 OPEC Annual Statistical Bulletin 2012 available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016 
20http://www.m.state.gov/md6619.htm last accessed 14th August 2016 
21 OPEC Statistical Bulletin 2012 available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 15th August 2016. 
22 OPEC Annual Statistical Bulletin 2012 available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016 
23 OPEC Annual Statistical Bulletin 2012, available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016. 
24 OPEC Annual Statistical Bulletion 2012 available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016 
25 OPEC Statistical Bulletin 2012, available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016. 
26 OPEC Annual Statistical Bulletin 2012, available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/ASB2012.pdf last accessed 16th August 2016 
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Despite the fact that diversification of the economy has been recommended in these nations the reality 
remains that oil is the main stay of the economy and this is likely to continue well into the foreseeable 
future. 
 
4.2.1.3. Objectives: The organization has as one of its aims the stabilization of prices of crude oil in the 
international market in order to eliminate harmful and unnecessary fluctuations. Infact this has been 
attributed to be the underlying reason for the creation of the organization as the exporting countries had the 
common goal to eliminate the sudden price reductions experienced in the 1960s which negatively affected 
economic growth in their nations.27 Article 2(c) of the OPEC Statute states that ‘due regard shall be given at 
all times to the interests of the producing nations and to the necessity of securing a steady income to the 
producing countries; an efficient, economic and regular supply of petroleum to consuming nations; and a 
fair return on their capital to those investing in the petroleum industry’.28 This shows that the organization is 
concerned about the producers maximizing their income from the exportation of petroleum; consumers 
receiving adequate supply of the resource; and that investors in the petroleum industry obtain a return on 
their investment.  
With respect to facilitating the interest of the producers, it states that one way it can achieve the 
coordination and unification of petroleum policies is through production allocation to member countries.29 
This practice is what is termed ‘production management policy’ or ‘supply restrictions’ and in the eyes of 
consumers, this is the cause for the apprehension of security of supply30 and the contention that this 
                                                          
27Mana Al-Otaiba., OPEC and the Petroleum Industry, (Halsted Press: New York, 1975), p107 
28 Article 3 OPEC statute 2008 ibid 
29 Article 2(a) OPEC Statute available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/OS.pdf last accessed 16th August 2016 
30 Consumers have constantly alleged that the production management policy of OPEC is responsible for the hardship they 
experience during times of uncertainty of supply and the exorbitant cost of petroleum. OPEC has however maintained that it 
cannot bear the responsibility for the pump price of fuel in consuming countries as the governments of these countries make 
more revenue through taxes on the sale of oil derivatives sold at the pump than any OPEC member can make from the sale of 
their crude oil. See Organization of the Petroleum Exporting Countries, Research Division ‘Who gets what from Imported oil‟, 
(Vienna: Austria 2011) available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/WGWNovember2011.pdf last accessed 16th 
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practice could be a violation of Article XI of the GATT 1994. The management of production is not the first 
attempt by OPEC to unify petroleum policies of members as the organization had initially attempted to set 
crude oil prices from the 1970s to mid-1980s, and thereafter it also attempted to apply price bands on crude 
oil prices from 2000 to 2005.31 These attempts were futile as they were overtaken by the international oil 
market. Production management policies were adopted by the organization as a means to fulfilling its aim. 
This policy works to the effect that production is either reduced or increased based on the data acquired 
from the market on the availability of oil. According to Ascher, in the production of a non-renewable 
resource, the key task is to ensure that the rate of production will provide the greatest investment potential 
to induce sustainable economic development in other sectors.32 
Producers while intending to secure steady income from this resource and enhance their development, also 
entertain the fear that demand for oil might soon be on the decline. The term ‘security of demand’ has been 
coined to represent this apprehension of producing countries and it arises from the attempts mostly of oil-
importing countries to explore alternative sources of energy like renewable energy and biofuels. Policies 
that advocate the impact of crude oil exploration on the environment and the desire to adopt other fuels that 
are environmentally friendly are also pointers to the fact that petroleum in the near future may not be as 
strategic and indispensable as it is now and this would eventually lead to a decline in demand and 
consequent decline in income for producers.33 This fear increases the interest of producers to diversify their 
economy as they are aware that this resource has the potential of being depleted and may even lose its 
significance once alternatives evolve. Despite the efforts at economic diversification, these countries still 
                                                                                                                                                                                           
August 2016. Other factors like refinery bottlenecks, geopolitical upheavals, unexpected rates of economic growth have been 
identified to influence the prices paid by end users of petroleum products. See Ibiba Lucky Worika., ‘Production, Management, 
OPEC and the WTO’ in Global Challenges at the Intersection of Trade, Energy and the Environment, Joost Pauwelyn,  (ed) 
(Centre for Trade and Economic Integration, Geneva: Switzerland, 2010) 
31Ibiba Lucky Worika., ‘Production, Management, OPEC and the WTO’ in Global Challenges at the Intersection of Trade, Energy 
and the Environment, Joost Pauwelyn(ed) (Centre for Trade and Economic Integration, Geneva: Switzerland, 2010) 
32William Ascher., Why Governments Waste Natural Resources: Policy Features in Developing Countries, (United States: 
Maryland, 1999) p 6 
33Bassam Fattouh and Coby Van der linde, opcit p13 
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depend heavily on the exportation of oil and this enhances their vulnerability to the activities of the oil 
market. This ‘security of demand’ apprehension also induces the utilization of the resource presently to 
achieve maximum returns to attain the desired state of development pending the introduction of alternative 
sources of energy and the decline in relevance of oil. Production management policies are the instrument 
to obtain this maximum returns in terms of price as this will definitely be higher if supply in circulation is 
lower than demand. 
OPEC claims that its production management policies and efforts to achieve stabilization of prices are not 
geared towards the benefit of its members only but also for the benefit of consumers as it guarantees 
supply. It is obvious that consumers do not have the same perception that their welfare is being considered 
through this act as increase in prices is a direct consequence of such restrictions in production. The action 
is rather seen as an instrument of manipulation of the market to increase prices to the benefit of the 
producers only. OPEC cases in the US and WTO law 
As regards the interest of the investor, OPEC notes that Investment in the oil sector is capital intensive and 
has a long gestation period. The relationship between the investor and the State as the owner of the 
resource is influenced by the price of the commodity. No doubt the investor desires to make the most out of 
the investment by the returns achieved through the price of the commodity in the market. Through its 
stabilization of prices once again, the investor is able to determine its return on investment. OPEC therefore 
advocates that its policies are not just geared towards the satisfaction of the producers only, but rather 
other parties like the consumers and investors are taken into consideration. The question is does the rest of 
the world see things from the perspective of OPEC? How do the production management practices impact 
the investor, the importer and the general populace? It is obvious that the difference in perceptions form the 
breeding ground for the conflicts that hinder effective cooperation in this sector especially between oil 
exporting countries and their importing counterparts. 
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4.2.1.4.  Interests of Producers: from the foregoing objectives of the organization and also deductions 
from the main guiding texts of the organization which are the OPEC statute, approved in January 1961, the 
Solemn Declarations I-III, which is a result of the summits of Heads of Government of OPEC member 
countries held by the OPEC Heads of State in Algiers, Algeria in 1975, Caracas Venezuela in 2000 and 
Riyadh, Saudi Arabia in 2007, the interests of the Organization can be ascertained to be development 
specifically of its member countries and other developing countries in general and the diversification of its 
economy in a bid to continually attain economic development even when the oil resource is depleted. 
During its first summit in 1975, the organization re-affirmed its solidarity with other developing countries in 
the struggle to overcome under-development.34 In this stance they indicated their willingness to extend 
special credits, loans and grants for the development of developing countries.35This summit gave birth to 
the establishment of the OPEC Fund for International Development- OFID. It was recognized that 
inequalities existed in the world in terms of economic and social progress at the time of the summit and 
these inequalities subsequently led to the under-development of developing countries.36 The Sovereigns 
and Heads of States pointed to the fact that the disequilibrium in the development status of countries can 
also be attributed to the excessive consumption and waste of scarce natural resources by consumers and 
inappropriate economic policies in the industrialized countries.37 In Paragraph 6 of the Solemn Declaration, 
it is stated that the priority consideration in the exploitation of oil as a depletable resource is the interest of 
the people which is development.38 Still in pursuance of this developmental goal, the organization 
recognizes that countries have become interdependent and is therefore open to co-operation through 
                                                          
34 See OPEC Solemn Declarations, Vienna: Austria, March 2009, available at 
http://www.opec.org/opec_web/static_files_project/media/downloads/publications/Solemn_Declaration_I-III.pdf last accessed 16th 
August 2016 
35 Paragraph 9, Solemn Declaration I in OPEC Solemn Declarations, ibid p6 
36 Paragraph 2, Solemn Declaration I in OPEC Solemn Declarations, ibid p2 
37 Paragraph 2, Solemn Declaration I in OPEC Solemn Declarations, ibid 
38 Solemn Declaration I in OPEC Solemn Declarations, ibid  
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dialogue in order to resolve major challenges facing the world economy.39 This goal of development is 
supported by Principle 3 of the Rio Principles which states that the right to development must be fulfilled so 
as to equitably meet developmental and environmental needs of the present and future generations.40 
In parallel to their commitment for co-operation and ensuring the supply of petroleum products to the 
consumers as stated in its objectives, the organization requests that developed countries contribute to the 
progress and development of developing countries to achieve economic and monetary stability.41 The 
importance of transfer of technology from developed to developing countries is emphasized in achieving 
the interest of development. This point indicates an avenue for reciprocity which can be achieved through 
the auspices of the World Trade organization (WTO). It is important that the oil producing developing 
countries have realized the vacuum in their developmental sphere and also the fact that developed 
countries have the capacity to contribute to this development through the transfer of technology. This is a 
good bargaining tool if negotiations commence on the oil sector. 
By the second summit of OPEC in 2000, despite the fact that oil had been established as the main source 
of energy in the world economy, the interest of development was still showcased as the organization 
stressed the need to utilize the overall economic benefits that can be derived from this natural resource.42 
However, the strategies to be adopted put into cognizance some changes that had occurred such as 
globalization, liberalization, technological advances and environmental concerns. In line with the 
development interest of OPEC countries is the desire to provide for future generations through stabilization 
funds for instance.43 This is borne out of the need to sustain the economy in future but also the awareness 
that oil might decline in its relevance to the economic development of the world. 
                                                          
39 Paragraph 4 , Solemn Declaration I, in OPEC Solemn Declarations, ibid 
40Available at http://www.unep.org/Documents.Multilingual/Default.asp?documentid=78&articleid=1163 last accessed 16th August 
2016 
41Paragraph 11, Solemn Declaration I, in OPEC Solemn Declarations, ibid p7 
42 Paragraph 2 and 12, Solemn Declaration II, in OPEC Solemn Declarations, ibid p14, 15 
43 Paragraph 6, Solemn Declaration I in OPEC Solemn Declarations, ibid p4 
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The foregoing therefore show the dissatisfaction of developing countries endowed with a strategic natural 
resource and yet in a state of under-development. The desire to take responsibility for their development 
led to the formation of the organization as earlier stated and along with it the transfer of the operations of 
the oil industry from companies of industrialized countries to the owners of the resource. 
The members realized that since petroleum is a non-renewable natural resource it must be replaced by 
other assets to the extent that it was depleted.44 This led to the interest of diversification of the economy in 
order to provide for future generations. Till date OPEC countries are working towards the economic 
diversification from petroleum. For instance, the Algerian government in 2011 launched a number of 
initiatives in this direction which unfortunately have not yielded much result.45 
Member countries have set up diverse kinds of stabilization funds and parastatals on investment to indicate 
that the needs of the future generation are not compromised while satisfying the needs of the present 
generation.46 The Algerian Regulation Fund, Sovereign Wealth Fund of Angola, Stabilization Fund in Iran, 
Libyan Investment Authority and the Nigeria’s Excess crude account are all examples. 
 
 
 
 
 
 
 
                                                          
44 Preamble of Resolutions at the Baghdad Conference of September 10-14 1960 reproduced in Mana Al-Otaiba., OPEC and the 
Petroleum Industry, (Halstead Press: New York, 1975) p57 
45 See ‘Algeria Overview’ available http://www.worldbank.org/en/country/algeria/overview last accessed 16th December 2015 
46Ibiba Lucky Worika., ‘Production Management, OPEC and the WTO‟ in Joost Pauwelyn., Global Challenges at the Intersection 
of Trade, Energy and the Environment, Centre for Trade and Economic Integration: Geneva, 2010p91. The utilization of 
stabilization funds is not restricted to the oil sector but also applied in other non-renewable natural resources. In Chile for 
instance, the additional income realized from high copper prices are lodged in the stabilization fund and this is used to buffer 
government revenue when the global price of copper drops. See Ascher, W., Why Governments Waste Natural Resources: 
Policy failures in Developing Countries, (United States: Maryland, 1999), p 7 
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4.3. Interest of Consumers: 
4.3.1. The International Energy Agency (IEA):   
4.3.1.1. Background: The interest of the oil importing countries will be considered through the 
representations of the IEA.47 The IEA is an autonomous organization which works to ensure reliable, 
affordable and clean energy for its member countries. It was constituted to harness efforts in dealing or 
combating with the severe price and supply shocks of the 1970s oil crisis.48Founded in November 1974, the 
IEA had a broad mandate on energy security and other policy concerns within the framework of the 
Organization for Economic Cooperation and Development (OECD) to foster co-operation amongst oil 
consuming countries.49 The Middle East war crises of 1973-197450 highlighted the vulnerability of 
industrialized countries to the economic power of oil producing countries and their dependence on 
oil.51Energy security issues were discussed in order to help these countries coordinate a collective 
response to major disruptions in oil supply.52 The industrialized countries were not equipped to deal with 
the challenges that accompanied this crisis while their producing counterparts were determined to utilize 
their economic and political power to foster their development.53 
The industrialized countries felt they had a part to play in the extent of this vulnerability. The reliance on oil 
generally and imported oil in particular was excessive, insufficient investment in indigenous oil industries 
                                                          
47 The justification for the study of this organization emanates from the fact that it forms a coalition of the major consumers of the 
petroleum resource and can therefore give insights to the interests and aspirations of consumers collectively. The BP Statistical 
Review for June 2012 indicates that the Organization for Economic and Co-operation Development (OECD) Countries which 
make up the IEA accounted for 51.5% of total consumption of crude oil in 2011. See BP Statistical Review of World Energy June 
2012 available at http://www.bp.com/subsection.do?categoryId=9037149&contentId=7068599 last accessed 4th September 2016 
48 Greg Austin., and Bochkarev., „Energy Sovereignty and Security: Restoring Confidence in a Cooperative International System‟ 
in Greg Austin., (eds) p 35 
49Richard Scott., The International Energy Agency First Twenty Years Vol 1: Origins and Structure (OECD/IEA, 1994) p12 
50 This crisis arose when some members of the Organization of Arab Petroleum Exporting Countries (OAPEC) reduced oil 
production from about 20.8 barrels per day (mbd) to about 15.8mbd. The effect of this crisis was both economic and political. Oil 
was used as a weapon as not only were the production cuts deliberate but there was also an implementation of selective delivery 
mechanism that placed embargo on the delivery of available oil to some countries like the United States of America. See Richard 
Scott., opcit  p28 
51Richard Scott, opcit  p19 
52 ‘History’ available at http://www.iea.org/aboutus/history/ last accessed 16th August 2016 
53 This was attributed to the fact that the oil producers already had a united front through OPEC and were thus able to utilize the 
crisis to their advantage. Richard Scott., The International Energy Agency First Twenty years Vol 1 Origins and Structure 
(OECD/IEA 1994), p11 
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(exploration and exploitation), diversification of energy sources and development of energy technologies 
were all factors that made them prone to the oil shocks.54 These countries also identified weak 
conservation and energy efficiency measures, inadequate collection and use of data in the oil market and 
lack of systems to effectively manage supply shortfalls. Despite the fact that oil had been termed a strategic 
and indispensable product necessary for most economic activities, these countries saw the need to assume 
certain level of responsibility in curbing dependence on oil imports through stricter conservation measures 
and development of alternatives to the oil resource. 
The industrialized countries also realized that the effect of the production cuts by producer countries had its 
impact as a result of their concerted action. This emphasized the importance of joint action in tackling the 
issues and forming a defence mechanism against oil shocks; thus the formation of the IEA as a collective 
forum for consumers to do same. 
Growing demands by oil producing countries through the OPEC platform aided the transfer of wealth from 
industrialized countries to producers, inflation and strain in the financial markets.55 Although the above 
crisis of 1973-1974 was not caused by OPEC but by producer countries in the Middle East which include 
some non-OPEC countries, OPEC was seen as the key producer cartel and the industrialized countries 
envisaged this organization as a potential force to contend with. 
The Agency was established within the framework of the OECD by the adoption of a council decision. The 
rationale for this was that the OECD had prior to the 1973-74 oil crisis established two functional bodies- 
the oil committee and the Energy committee- mandated to carry out the organizations work in this field.  
The crisis however identified certain weaknesses as the committees lacked the competence to act directly 
on the policies of member countries.56 The committee could only propose a recommendation to the OECD 
council which had the power to take decisions regarding energy and this was subsequently based on the 
                                                          
54Richard Scott., ibid p19 
55Richard Scott., ibid  p28 
56Richard Scott., ibid p35 
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unanimity of members.57 Despite the shortcomings of the OECD in dealing with the challenges of the crisis, 
the IEA was proposed to be an off-shoot of this organization as it already had experience in dealing with oil 
and energy issues coupled with its expertise in economic analysis and statistics.58 
The industrialized countries therefore identified their shared interests, established the political will to 
address these interests through the International Energy Programme Agreement.59 
 
4.3.1.2. Membership: Its membership strength is currently made up of 28 countries. Membership of this 
organization entails certain conditions which includes that a country intending to become a member must 
be a net oil importer with reserves of crude oil or product equivalent to 90 days of the previous years’ 
average net oil imports to which the government has immediate access; a demand restraint programme for 
reducing national oil consumption by 10%.60 To qualify as a member of the IEA, the country must also be a 
member of the Organization for Economic Cooperation and Development (OECD). However, membership 
of the OECD is not a guarantee for membership of the IEA as the individual country must satisfy further 
eligibility criteria to be considered as an IEA member. Current member countries are Australia, Austria, 
Belgium, Canada, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Ireland, Italy, 
Japan, Luxembourg, Netherlands, New Zealand, Norway, Poland, Portugal, Republic of Korea, Slovak 
Republic, Spain, Sweden, Switzerland, Turkey, United Kingdom, and United States. 
 
 
                                                          
57Richard Scott.,ibid  p35 
58Richard Scott., opcit p41 
59 This Agreement was signed by the sixteen founding members of the OECD on the 18 th of November 1974 and formally 
entered into force on the 19th of January, 1976. The IEP was adopted by the IEA and its provisions became legally binding on the 
members.  Richard Scott., opcit p59 
60 See http://www.iea.org/aboutus/history/ last accessed 16thAugust 2016 
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4.3.1.3. Objectives: The Agency which comprised of 23 members at inception61 had the following aims 
- Co-operation among IEA participating countries to reduce excessive dependence on oil through energy 
conservation, development of alternative energy sources and energy research and development; 
- An information system on the international oil market as well as consultation with oil companies; 
- Co-operation with oil producing and other oil consuming countries with a view to developing a stable 
international energy trade as well as the rational management and use of world energy resources in the 
interest of all countries; 
- A plan to prepare participating countries against the risk of a major disruption of oil supplies and to share 
available oil in the event of an emergency.’62 
The foundational objectives of the organization are stated as follows:63 
- to maintain and improve systems for coping with oil supply disruptions; 
- to promote rational energy policies in a global context through cooperative relations with non-member 
countries, industry and international organisations; 
- to operate a permanent information system on the international oil market; 
- to improve the world’s energy supply and demand structure by developing alternative energy sources and 
increasing the efficiency of energy use; 
- to promote international collaboration on energy technology; and  
- To assist in the integration of environmental and energy policies. 
The organization focuses on energy security, economic development, environmental awareness and 
worldwide engagement. In fact the main objective of the IEA from inception can be classified as energy 
security. The Executive Director of the Agency emphasized this when she stated thus: ‘our member 
                                                          
61 These are Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, 
Luxembourg, the Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, the United Kingdom, and 
the United States. Scott, R., ibid p 2 
62Richard Scott., opcit p2 
63 ‘History’ available at http://www.iea.org/aboutus/history/ last accessed 16th  August 2016 
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countries’ common objective remains energy security; i.e., diversified supplies of energy being available at 
affordable prices to help economies continue to grow.’64 Energy security is the common thread that binds 
together the shared goals of the IEA.65 
The IEA has developed various responses to curb energy security concerns both in the short and long 
term. The short-term oil emergencies are provided for through the Emergency Sharing System which is a 
treaty-based system for the physical sharing of oil through the maintenance of oil stocks by members (the 
IEA stock obligations and demand restraints) and the transference of the data of oil held to the Agency.66  
The oil sharing system was put to the test during the Gulf crisis of 1990-1991 when the contingency plan 
was activated on the 17th of January 1991 by the Executive Director providing for 2.5 million barrels of oil to 
be made available to the market on a daily basis.67 The long-term goal of the Agency is to achieve 
protection from supply disruptions of energy through the reduction of dependence on imported oil.68 This 
they plan to achieve through the Long-term co-operation Programme which includes conservation, 
reduction of oil imports, and development of alternative sources of energy, energy investment and co-
operative activities.69 
Although not necessarily an Agency for the promotion of environmental rights, environmental concerns 
have influenced some activities in the IEA. Certain policies like the development of the economic non-fossil 
fuel sources and the clean and efficient use of fossil fuels were made priority.70 It favours environmental 
sustainability through the minimization of adverse environmental impacts on energy activities.71 
Environmental concerns have become a vital part of any discourse that relates to oil therefore this objective 
is not out of place but widely supported by the States that make up the Agency. 
                                                          
64 Helga Steeg remarks at the Second World Coal Institute Conference, London, 25 March 1993 
65Richard Scott., IEA Vol 2, p 42 
66Richard Scott., IEA Vol 2 p38 
67 Richard Scott., IEA Vol 2 p 39 
68Richard Scott., IEA Vol 2 p 42 
69Richard Scott., IEA Vol 2 p 43 
70 IEA Vol 2 p 41 
71 IEA Vol 2 p 41 
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As regards economic development, the IEA strives to ensure stability of supply of energy to its members 
and at the same time promote free markets to foster economic growth.72  It also aims to reduce 
dependence of its member countries on oil and strives to achieve this through the conservation of energy, 
innovation of alternative sources of energy and research and development of the energy sector.73 Although 
the operational mandate of the Agency has expanded over the years, its primary focus on security of 
energy supply at affordable prices cannot be over-emphasized.74 
 
4.3.1.4. Interests of the Consumer:   
The objectives of the IEA indicate that an investment in alternative sources of energy is necessary to curb 
the dependence on oil. There has been lots of research on these alternatives like Solar, Biofuel etc. So far, 
these alternative energy sources of energy cannot replace fossil fuel, consumers therefore depend on oil 
for most economic development processes. The fact that oil is limited to certain geographic locations that 
are endowed does not make it any easier. This difference in geographical location demands transportation 
from the area of production to consumption. Another implication the dynamics of the different geographic 
location of oil is that the objective to limit dependence on imported oil is impeded. Since oil cannot be 
manufactured through any mechanical process it is challenging to cut down dependence on external 
sources as intended by the IEA. Certain factors can also impede the free flow of oil such as technical 
failures, labour strikes, political unrest and natural disasters. These factors impact the supply of oil both in 
the short and long run.  
Oil is seen to be essential to world economies for the flow of their systems. The economy of the United 
States has the potential to collapse if the flow of energy supplies is interrupted being that it is the leading 
                                                          
72‘What we do’ available at http://www.iea.org/aboutus/history/ last accessed 16thAugust 2016 
73Richard Scott., The International Energy Agency First Twenty years Vol 1 Origins and Structure (OECD/IEA 1994) 
74Richard Scott., ibid p12 
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consumer of oil and gas in the world.75The United States is said to protect Saudi Arabia from its enemies in 
a bid to ensure the supply of oil.76  The bargain of oil for security has been alleged to be the underlying 
rationale for the alliance of two countries that have very little in common in terms of religion, governmental 
system and policies.77The relationship between the United States and the Saudi kingdom although initiated 
before the Second World War was birthed during the cold war to ensure access to the Saudi 
Petroleum.78The Saudi-US business relationship came into being through the award of its oil concession to 
the Standard Oil of California (SOCAL) and this was before World War II.79 The military policy of the U.S. is 
overwhelmingly influenced by its desire to ensure access to supplies of vital resources as its strategy 
focuses on the discourse of oil-field protection and defence of maritime trade routes.80  In 2002, the United 
States proposed to Nigeria a deal where they would have preferential access to oil supplies.81 This 
propositions involved situations where a part of Nigerian reserves would be leased by the United States but 
would form part of the emergency supply for the United States and pumped exclusively for the United 
                                                          
75 Michael Klare., Resource Wars, Henry Holt and Company LLC: New York, 2001) p 8 
76Michael Klare., Resource Wars (Henry Holt and Company LLC: New York, 2001) p x There is no doubt that most oil producing 
countries had one form of conflict or the other before the discovery of oil wells. However, the discovery is alleged to have 
aggravated the conflicts and the industrialized countries like the United States, Great Britain and Germany have utilized military 
forces to protect their supply interest. The author states that ‘by the end of the twentieth century, safeguarding the flow of oil from 
the Persian Gulf had become one of the most important functions of the U.S. military establishment’. The point that the US-Saudi 
relationship is based strictly on the supply gains of oil is contested through evidence that oil is not the determinant factor when 
the US picks its allies. The US meted sanctions against Iran for 25 years, Libya 19 years, in 2004 it canvassed for international 
sanctions against Sudan’s oil exports due to the human rights abuses in the country. See Rachel Bronso., ‘Understanding the 
US-Saudi Relations‟ in Paul Aarts., and Gerd Nonneman., Saudi Arabia in the Balance p 373 
77The United States operates the democratic system of government while Saudia Arabia operates the monarchical system. 
Rachel Bronson., ‘Understanding US-Saudi Relations‟ in Paul Aarts., and Gerd Nonneman (eds) Saudi Arabia in the Balance( 
New York University Press: New York, 2005) p 372 
78 Michael Klare., opcit p x Franklin Roosevelt the President of the U.S at the time met with King Abdel-Aziz ibn Saud in February 
1945  the belief is that unlimited access to Saudi oil was exchanged for protection of the Saudi royal family by the United States. 
Roosevelt pledged to guarantee the territorial integrity of Saudi Arabia at all times. See Paul Aarts., ‘Energy and Security in 
Sustaining the US-Saudi Relationship‟ in Paul Aarts, and Gerd Nonneman opcit., p 404. This defense of Saudi Arabia by the 
United States was prompted by a number of factors  such as its strategic location, the oil resources and the prestige of King Ibn 
sa’ud in the Arab world See Bronson, R., opcit p 375, 377 
79 Rachel Bronson., ‘Understanding US-Saudi Relations‟ opcit p 376 
80 Michael Klare., p 6, 33 The United States after the 1973 -74 oil shocks became overtly proactive in ensuring that its supply of 
oil was not disrupted. It employed not just defensive measures but also endeavored to protect petroleum supplies even during 
times of peace to guarantee its economic continuity. 
81 David Strahan., The Last Oil Shock: A Survival Guide to the Imminent Extinction of Petroleum Man, (John Murray: London, 
2007)p 27 
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States in the event of an emergency.82 The other scenario proposed was for Nigeria to relinquish its OPEC 
membership (this would mean the production quota system would no longer apply to Nigeria) and sell its 
production exclusively to the United States.83 These propositions however did not see the light of day. The 
United States is however not the only powerful state that has tried to secure the supply of petroleum, 
Russia has also made efforts to dominate the flow of oil from the Caspian Sea region.84 
Oil was also alleged to be the primary motivation in the invasion of Iraq. The former British Prime Minister 
Tony Blair refuting this claim stated that ‘if the oil that Iraq has been our concern we could probably cut a 
deal with Saddam tomorrow in relation to the oil.’85All these are pointers to the fact that security of supply 
and access to the oil resource is of primary interest to the importers of oil. 
Collier and Venables identified two persistent concerns of importers of natural resources as follows: firstly 
the fear that the resources will be extinguished before any alternatives is discovered and secondly that the 
plethora of bilateral agreements in international trade will overshadow the multilateral negotiations thereby 
restricting access to resources to a few countries.86 The incessant debates on peak oil and the research 
ploughed into renewable energy as an alternative for oil buttresses the concerns of oil importing countries. 
The consumers’ interest therefore is to ensure the security of supply at affordable prices and the 
accumulation of strategic stocks to counteract any disruptions in supply.87 Oil dependency is one of the 
causes of the security of supply problem. Some authors however have varying opinions on the fact that 
dependency on oil imports is the problem or can pose a threat to the issue of security of supply.88 Haghighi 
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stated that independence on imports cannot guarantee the security of supply of oil.89 What then constitutes 
security of supply which is obviously an interest to consumers of this resource? It is important to note as the 
experts have opined that this concept of energy security is quite difficult to define as the problem is quite 
multifaceted. The concept also means different things to different people.90 A commonly accepted definition 
however is that energy security91 is ‘the adequacy of energy supply at a reasonable price’.92 The European 
Commission in its view stated that ‘Energy supply security must be geared to ensuring the proper 
functioning of the economy, the uninterrupted physical availability at a price which is affordable while 
respecting environmental concerns. Security of supply does not seek to maximize energy self-sufficiency or 
to minimize dependence, but aims to reduce the risks linked to such dependence’. 93 Security of Supply is 
the insurance against supply risks.94 Oil security also means ‘reliable and adequate supply of energy for a 
reasonable price’.95 Thus whether security of supply is perceived as a dependence on imports or the issue 
of the risk of such dependence, the fact remains that consumers of the resource require access to oil for 
their economies and this access is not guaranteed based on the fact that not all countries are endowed with 
the resource.  
The interest of the consumer in ensuring security of supply for a resource it is not endowed with implies that 
cooperation with producers is imperative. Energy security does not exist in isolation but is rather embedded 
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in the relations among nations and their interactions amongst themselves.96 This desire for cooperation with 
oil producing countries as well as other consuming countries with a view to develop a stable international 
energy trade including the rational management and use of the world energy resources is evident amongst 
the aims of the IEA, and would be beneficial to all the parties involved. The issue of cooperation cannot be 
over-emphasized and will be considered in the following section. 
 
4.4. The Producer-Consumer Dialogue: 
In assessing the interests of major oil-producing countries and consumers through OPEC and IEA, it is 
evident that both parties claim to have the interest of the other at heart. The relationship between exporters 
and importers however started out as confrontational and there were quite a number of interlocking issues. 
In the first place, most of the exporting countries were developing countries which were former colonies of 
the developed industrialized countries. They therefore wanted a means of economic liberalization and 
perceived oil as their strategic means of closing the developmental gap between both worlds. Thus the 
issue of the New International Economic Order (NIEO) had its impact on the relationship between 
producers and consumers. The NIEO was as a result of three UN resolutions in 1974 which advocated for 
this new order based on the inequalities of the international economic system calling on the international 
community, international organizations and the Western Countries to end this inequality.97 The aim of the 
resolutions was the development of the Third world countries. The perception was that developed countries 
dominated the international system and prevented developing countries from making progression in the 
international economic arena. It is therefore no wonder that the initial relationship between OPEC member 
countries and their developed counterparts in need of the resource was initially confrontational. The 
developing producer countries saw the endowment of the resource as an opportunity to be at par with 
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developed countries through effective utilization of proceeds from the sale of crude oil. This led to the 
production quota system, production restrictive practices et al in order to regulate the market and ensure 
that maximum returns are obtained for the commodity in terms of price. The intention was to plow these 
financial resources into their developing economies and thereby break the shackles of under-development. 
However, the theme of co-operation between oil exporting countries and the industrialized developed 
counterparts began to filter into the discourse of the oil market. Within the OECD, the idea of a common 
approach towards solving energy problems was first raised in 1969 during the meetings of the Oil 
committee.98 The Assistant Secretary of State Philip Tresize in 1970 also suggested the consideration of 
energy problems in a multilateral context but the response was quite limited.99 One vital lesson that 
emanated from the oil crisis of 1973-1974 was the resolve of the industrial countries to adopt a co-operative 
approach rather than trying to tackle the energy problem independently.100 This co-operative approach led 
to the birth of the IEA. The co-operation extends to non-members of the IEA which includes other importers 
and oil exporting countries in a bid to foster understanding and derive mutual benefits from the energy 
sector.101 From 1980 especially the IEA began to realize the global interdependence factor in the energy 
sector and has given special recognition to it.102 The approach of the IEA can be classed as being outward 
looking from the outset judging from the provisions of the IEP Agreement. Cordiality gradually commenced 
in the relationship between oil producing countries and importing countries making the other aware of the 
specific needs of one party and the need to explore ways of co-operation in the conservation and utilization 
of the resource. 
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However the aspirations of a constructive producer-consumer dialogue in the early days of the organization 
did not yield much fruits until the early 1990s when an opportunity arose for systematic dialogue which 
sought to promote communication and understanding, market transparency and efficiency.103 
In analysing the dialogue between the producers and consumers, emphasis will be placed on resources of 
the International Energy Forum (IEF) an organization which comprises of energy producing and consuming 
countries not limited to the memberships of OPEC and IEA but other major players in the industry as well 
as transit countries.104 Through this forum, the interdependence of the world on energy products is 
showcased and this highlights the need to ensure energy security not just for consumers but security of 
demand for producers as well.  
The IEF facilitates the producer-consumer dialogue. This dialogue emerged in the 1970s as part of a 
general reorganization and transformation of the global economic and political order.105 This discourse was 
re-established after the gulf war of the 1990s as producers and consumers realized the need to be 
sensitive towards their needs and interests.106 The producer-consumer dialogue is aimed at exploring 
mechanisms to ensure a smooth operation of the oil market such as improving demand and supply 
responses, ensuring transparency in producers and consumer policies, and instituting regulations to ensure 
that the market is not destabilized.107 The dialogue has identified and enumerated some challenges that are 
peculiar to the oil industry. One of such is the security of supply issue which has been highlighted in the 
consumers’ interests. Another factor is the uncertainty of long-term demand based on environmental 
concerns such as degradation and climate change, and attempts to discover alternative energy sources 
that are more environmentally friendly.108 
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In analysing the importance of synergy between producers and consumers, a former Saudi Arabian 
Minister of Petroleum and Mineral Resources stated as follows: 
 „To the consumers, security means the availability of supplies at reasonable prices to foster their 
economic growth and competitiveness. This clearly means that the consumers have a shared interest with 
the producers in order to give a solid foundation to the concept of „energy security‟. To the producers, 
security means continued access to the markets of oil importing countries, the steady share of oil in total 
energy consumption over the long term, and fair and stable prices that allow for their sustainable 
development over the lifetime of the resource. Defined this way, security is a mutual concern of producers 
and consumers. It is what I have termed „reciprocal security‟.’109 
The producer-consumer dialogue also highlights price stability as one of the interests of the parties. 
Although not seen as a short term concern for consumers, sustained periods of low prices also undermine 
the security of supply interest. A report by the International Energy Forum identified three ways through 
which low prices can affect security of supply as follows110: 
- The inducement of a cycle of underinvestment in the oil sector which invariably affects the availability of 
supplies in the future 
- Poses a major threat to the political, economic and social stability of producers which affects their long term 
capability to supply oil 
- Jeopardize conservation and climate change agenda by increasing demand in both producing and 
consuming countries.  
The fact is further highlighted that high oil prices will encourage the influx of alternative sources of energy 
and can even lead to a change in consumer behaviour which will result in a decrease in demand. These 
points to the fact that stability in prices is essential both to the consumers and producers. 
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The IEA in 2003 further acknowledged the benefit of dialogue between oil producers and consumers 
especially through OPEC and IEA platforms. This was despite the resolve of the Agency to still maintain 
energy security, environmental protection and economic growth as part of its energy policy while reaffirming 
its resolve to combat disruption in oil supplies and the application of the various mechanisms adopted in the 
past.111 
Consequently, since the above indicates that both parties acknowledge the interest of the other, modalities 
on co-operation is considered as the best way to resolve the dilemma that exists between producers and 
consumers. The issue of co-operation between producers and consumers has been discussed amongst the 
stakeholders through the Organization for Petroleum Exporting Countries representing the producers and 
the International Energy Agency representing the consumers. Both parties acknowledge that there are 
varying interests on both sides- security of supply and security of demand.112 OPEC attests to the fact that 
its close relationship with other non-OPEC producing countries and feedback from consumers has enabled 
it to draw up realistic and practical agreements.113 Co-operation is central to OPEC’s thinking and has been 
for years.114 The agreements on co-operation focus on individual and collective output ceilings for members 
aimed at keeping prices within the limits stated in the price band mechanism.115 
The threat not to deplete resources has been classified as not being credible as producers will eventually 
want to extract the resources.116 It has also been opined that ‘Collective producer decisions to limit the 
quantity of current extraction do not generate further rents but reassign them between consumers and 
producers in the present and in the future. The governments of exporting countries, as the rightful owners 
of these rents, have the responsibility of deciding the phasing of extraction that maximizes their value to 
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citizens, present and future.’117 A consideration of the interests of OPEC shows that even when members 
engage in production management practices, the aim is to maximize returns on their resource. In essence 
extraction of oil will eventually occur. However because the economies of these countries depend basically 
on this resource and it is a resource that is needed in the world, producers use this to their advantage. If 
development is the main goal of the OPEC members, what other avenues exist for its attainment. Can this 
development agenda be pursued in the platform of the World Trade organization through trade 
concessions? 
On the side of the consumers, the efforts of the IEA to tackle the issues responsible for tension in the oil 
industry notwithstanding, it has been described as ‘the closed elite club’ of rich developed countries and 
this excludes emerging players like Brazil, China and India.118  The IEA has not been able to achieve its 
goals especially free and open trade in energy, stabilization of the global oil market and the ideological 
disparity between energy producing and energy-consuming countries.119 It is acknowledged that a viable 
framework for cooperation in energy related matters can only be achieved if the interests of the all the 
parties involved which comprise of  the governments of the importing and exporting countries, oil 
companies and private investors are taken into consideration. However, the emphasis in this research is on 
the government as the principle of sovereignty over natural resources automatically gives the government a 
paramount position in energy relations between countries.120 
The IEF though endeavours to induce cooperation between producing and consuming countries is however 
devoid of a firm structure and mission.121 It is also pertinent to state that although a number of 
organizations and agencies exist in global and regional levels which deal with energy generally, none has 
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the mission to bridge the existing divide between energy producing and energy consuming countries.122This 
leads to the proposition that the WTO would be a befitting platform to tackle the issues arising as it 
incorporates these countries. 
 
4.5 Summary 
 This section has shown the interests of oil producing countries through OPEC. Apart from being oil 
producers, the unifying factor of the members of OPEC is the developing status of their economies and 
sole dependence on the oil resource. The goal of development of the oil producing countries is therefore 
paramount on the agenda and oil being the mainstay of their economy is being utilized to attain this much 
desired development. The interests of major oil importing countries have also been identified through the 
IEA and this is mainly to ensure energy security through conservation, development of alternative sources 
of energy and curbing dependence on external sources of imported oil. Therefore, the main issue with 
energy (oil) has been identified to be conservation, price and demand stability on the part of the oil 
producing countries while access to supplies and security issues connote that of countries in need of 
oil.123These industrialized cum developed countries that import oil on their own part have attained the level 
of development which the oil producing developing countries desire. In fostering cooperation between oil 
producers and consumers the IEF incorporates more countries. However, the effectiveness of this 
institution is yet to be fully appreciated. This brings to bear the need to consider an alternative means to 
promote this cooperation. The proposal to foster co-operation through the WTO is evaluated in the next 
chapter. 
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CHAPTER FIVE 
THE THEORIES OF INTERNATIONAL RELATIONS: IN SEARCH FOR A REFORM 
5.1 Introduction 
The analysis of this study so far has shown that the challenge between oil exporting and importing 
countries still exists despite the interpretation of the regulations. Analysing the rules based on assumptions 
of what it might be if production restrictions were indeed prohibited by the regulations of the World Trade 
Organization still brings one to the glaring fact that the relationship would not improve merely by the 
interpretation of legal provisions. The foregoing chapter has also indicated the interests of the oil exporting 
and importing countries. Both show the desire for cooperation. It is therefore obvious that the world is in a 
state of interdependence. According to Jackson, the word ‘interdependence’ despite the fact that it may be 
overused it does actually represent the state of the world today as economic forces are being exchanged 
from one country to the other.124 While oil importers are keen to gain access to oil supplies, oil exporters on 
the other hand need to get economic wealth in exchange for their resource. This being the case, the theme 
of interdependence is obvious and its tenets will foster the relationship between oil exporters and importers.  
Noting that the challenges are not extinguished by mere interpretation of the legal provisions and that the 
parties involved desire to work together towards a common goal, the pertinent question then is to find the 
missing link in a bid to foster this cooperation. Judging from the fact that the relationship of Saudi Arabia an 
important oil exporting country with the United States a major importer of oil has stood the test of oil shocks 
and production restrictions from the Organization of the Petroleum Exporting Countries (OPEC) the 
perspective that the conflict between oil producing countries and oil consuming countries transcends an 
interpretation of the laws but involves the relationships and interactions between the parties is 
strengthened.  To borrow the words of Rachel Bronson: 
                                                          
124 John Jackson ., William Davey., and Alan Sykes., Legal Problem of International Economic Relations: Cases, Materials and 
Text on the National and International Regulation of Transnational Economic Relations, (Thomson, West 2008 
114 
 
„Few relationships are as vital, under as much pressure, and as poorly understood as that between the 
United States and the Kingdom of Saudi Arabia. Traditionally the United States‟ relationship with Saudi 
Arabia has been characterised as a basic bargain of „oil for security‟. For its part since the mid-1970s, 
Saudi Arabia has ensured the free flow of oil at reasonable prices. The Kingdom‟s ability to put oil on the 
market quickly during times of crisis is the most obvious benefit the United States gains from good 
relations‟.125 
Simply put, International Relations is the study of relations between nations.126 It is also termed to be the 
study of the political and social interaction of states, non-state actors and individuals.127The principles of 
International Relations are introduced to aid the understanding of the relationship between states and the 
dynamics of concepts like interdependence. An understanding of the theories of international relations will 
not only grant insight to the relationship between oil exporters and importers but will also fill in the 
perceived gaps through the introduction of concepts that will foster a better relationship. Indeed an 
understanding of the world or public international law requires the study of International Relations.128 
More so, transcending the boundaries of States, International relations theorists have also developed 
interest in other entities that influence the activities of States such as International Organizations.129 The 
theories of neorealism and neoliberalism especially promote the tenets of international organizations in 
international relations. These international organizations have become principal participants in world 
politics.130 International Organizations have been noted to also regulate relations between states.131The 
World Trade Organization (WTO) the auspices under which the subject matter of the relationship between 
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oil exporters and importers is being discussed is an international organization. This implies that these 
multilateral organizations do have an influence on the behaviour of States and applying international 
relations theories through them has the capability of affecting the outcomes desired or intended. 
Furthermore, the rationale for adopting theories of some sort is that theories have the ability of simplifying 
complex relationships through the disintegration of its intriguing parts.132 Hans Morgenthau notes that 
‘theories bring order and meaning’.133Rosenau also opines that being theoretical is unavoidable as the 
process of observation alone requires some measure of sorting out and the commencement of this process 
introduces a theory.134Moreover International Relations have had interactions with International Law for 
decades. 
The chapter therefore commences with the examination of the theories that the research has identified will 
further the theme of cooperation being emphasised from the beginning. 
 
5.2 Theories of International Relations 
5.2.1 Introduction 
International Relations has its origins in the establishment of the world’s first chair for international politics 
at the University College of Wales, Aberystwyth in 1919.135 There was basically an overlap between 
international law and international relations with major proponents of international relations arguing that the 
spread of democracy and international institutions would institute the replica of the rule of law over violence 
and power politics.136 While most of the schools of thought in international relations like the realist approach 
were seen to oppose the tenets of international law others simply considered approaches that facilitated 
legal empowerment and pursuit of interests. This research adopts the later as it is of the view that 
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international relations can facilitate the resolution of contentions arising from the interpretation of 
regulations in international law. An understanding of the interests of parties is vital in the achieving 
cooperation and the utilization of international relations tools cannot be over-emphasised. 
The subject matter of International relations is very broad and one does not intend to become an expert in 
its entirety as this is quite unrealistic. Rather, this study intends to highlight the theories that reflect themes 
of cooperation between parties in support of the proposition of strengthening the relationship between oil 
producing countries and oil consuming countries. The theories that exhibit these as shown below are the 
Liberal and Neo-Liberal schools of thought. 
 
5.2.2. Liberalism 
Liberalism has been described as ‘the most enduring and influential philosophical tradition to have emerged 
from the European Enlightenment’.137 It highlights rationality, freedom and human progress.138Rationality is 
important in the discourse between oil exporting and importing countries since both parties are pursuing 
diverse interests and also based on the peculiar characteristics and importance of the resource as shown in 
the preceding chapters. The emergence of the modern liberal state greatly influenced the liberal tradition in 
international relations.139 Liberals believe in peace as the normal state of affairs in the world and this fosters 
cooperation amongst people.140There is no doubt that peace is essential to achieve cooperation amongst 
the parties in this discourse. Examples abound of the chaos that depicts wars and unrest right from the 
world wars and even when it is just an oil producing country that is affected as in the case of Libya. 
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The liberalist school is associated with classical analysts like John Locke, Hugo Grotius and Immanuel 
Kant.141 Immanuel Kant was of the belief that rational individuals motivated by their self-interests would 
pursue peace.142 Thus oil producing developing countries motivated by the need to achieve development 
for instance would pursue peace and the oil consuming countries on the other hand motivated by the need 
to fuel economic development would also pursue peace which will lead to cooperation.  His believes were 
built around the assumptions that human beings are rational and this element of rationality will propel them 
to seek peace in the society through cooperation despite the fact that they are saddled with self-
interests.143 He created a pacific federation based on three elements of sovereignty, federal institutions and 
collective security alliances.144Acknowledging the fact that a security dilemma exists in the world and this is 
a viable ground for conflict among nations, Kant believes that factors like democracy, economic 
interdependence, international law and international organizations could serve as the basis of cooperation 
that would introduce and maintain the needed peace in the society strengthened by the elements of his 
pacific federation.145 The influences of the theme of economic interdependence, international law and 
international organization span through this work. Economic interdependence is evident to the extent that 
oil exporting states need the proceeds from the sale of the resource to accomplish the desired interests of 
development and providing for the next generation while oil importing countries have to maintain their 
economic processes. As shown above this borders on the concerns of not just security of supply for the 
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resource as agitated by oil importers but also that of security of demand which oil exporters are 
apprehensive about especially as alternatives to oil evolve and also the scare of depletion. 
The Liberals believe that through power of bargaining with each other, States learn to cooperate with each 
other weighing the short term costs of such cooperation against its long term benefits.146 
International trade is the bedrock of the liberalist tradition as it creates a platform for interaction beyond the 
commercial exchange of goods and services.147Through the negotiation of tariffs and other trade conditions 
countries are able to interact broadly and develop relationships in other areas. This broad interaction 
fosters mutual understanding across boundaries and conflict is less probable. When trade contributes 
immensely to the national economies of two countries the political will to maintain peaceful relations 
between the countries is stronger.148The fact that the challenge to production restrictions is probable in the 
WTO creates a platform for interaction since international trade has given the parties a common ground 
already. Utilizing this organization of international trade is therefore less likely to induce conflict as 
interactions based on trade rules on other products have already paved the way for better understanding 
adopting this liberalist approach. 
International organizations on their part facilitate peace in diverse ways depending on the subject matter of 
the particular organization. Russett identified the means employed by international organizations for the 
promotion of peace which includes mediation between conflicting parties, producing information in a bid to 
reduce uncertainty, expansion of the interest of members to make it more inclusive and on a long term 
basis, shaping norms amongst others.149 This study identifies with these means as it not only proposes the 
inclusion of the interest of oil exporting countries to make the WTO more inclusive but also provides 
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information that clarifies the position of the existing rules. The WTO as an international organization has a 
formidable dispute resolution system and prior to the formation of Panels for dispute resolution; the 
organization engages consultation as a means to arrive at a solution rather than proceeding to the stage of 
dispute settlement. The dispute settlement process only starts if consultation fails. This method has 
prevented some disputes from maturing to the dispute settlement proceedings stage in line with the 
propositions of the Liberal theory. 
The conclusion of the influences of Kant in present times is that countries get along through negotiation and 
compromise and in an order of cooperation and reciprocation.150 The WTO has these elements imbedded 
in it. 
Liberals acknowledge that the personal interests of individuals could induce competition they also see a 
stream of positivity through the fact that individuals could have shared interests which could provide a 
viable platform for collaboration and cooperation.151 This study has identified certain shared interests of the 
parties such as security of supply and security of demand. Consequently both parties are concerned about 
the protection of the environment.  This provides a common ground for collaboration adopting the liberal 
theory. 
The theories of international relations are not all encompassing, this work therefore considers a second 
theory that would facilitate the much needed co-operation amongst the parties and this is discussed in the 
next section. 
 
5.2.3. Neoliberalism 
Neoliberalism is a variant of the liberal theory of international relations. The basic subject matter of the 
neoliberalist theory is the achievement of cooperation between states and other actors in the international 
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system.152 Neoliberalism culls most of its assumptions from structural realism otherwise referred to as 
neorealism, rationality and utility-maximization in economics.153 Thus it acknowledges some tenets from 
this school for instance the fact that international cooperation will be difficult to achieve if there is anarchy; 
and the belief that states are rational, utility-maximizing actors in the global arena.154 The difference with 
neoliberalism from neorealism however is that it is a variant of the liberalist theory, it therefore goes beyond 
the afore-mentioned theories and is based on the premise that benefits could be attained through 
collectivity which is obtained from human reasoning through interaction and exchange of information.155 It 
opines that certain developmental changes have enhanced the theme of international cooperation. These 
developments which are either formal to include multilateral institutions or informal institutions such as 
international regimes consisting of principles, norms, rules in certain areas of international relations.156 The 
role of international institutions is greatly emphasized in neoliberalism. It argues that the structure of an 
international institution determines to a large extent the realization of collective goals.157The aspect of 
international institutions is the rationale for the adoption of this theory in addition to liberalism. This study 
started with trying to resolve the liability of oil producing members of the WTO in observing production 
restrictions as mandated by OPEC. Thus the study is hinged on an international organization and 
neoliberalism shows the importance of such organizations in fostering co-operation between parties. 
Neoliberals emphasize absolute gains based in the issue of common interests shared by the states 
interacting amongst themselves or involved in cooperation.158 
While neoliberalism concurs to the presence of anarchy that the neorealist have pointed out, they highlight 
that this line of assumption was prevalent prior to the twentieth century after which certain developments 
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have rendered the assumption inaccurate.159 These developments are interdependence and hegemonic 
stability of the United States after the Second World War. Neoliberals acknowledge that interdependence 
has increased in a number of world issues and this mutual dependence enhances cooperation amongst 
states.160In this instance, oil producers and consumers alike are interdependent as one needs resources 
while the other needs the revenue from the resources to realise developmental goals. A state of perfect 
interdependence is present where the parties in the relationship are mutually dependent on one another to 
the same degree. However this is not always the case especially in international relations between states 
where one country may be more dependent on another than the other countries in the relationship. 
Interdependence is sequel to financial transactions and the movement of goods and services across 
international boundaries.161 
As regards the hegemonic stability, in the words of Sterling-Folker, ‘the Americans and British mapped out 
a post-war vision meant to stabilize world affairs according to their own preferences’. The United States 
now has reason to depend on access to the markets of other countries for the sustenance of their 
economy. It moved from being the foremost oil producing country to the foremost oil importing country. The 
power of the hegemon has declined in contemporary times and that is what neoliberalism emphasizes. The 
institutions created by the hegemon have become platforms for cooperation and the inputs of the minority 
are also respected. The decline of the hegemon therefore has enhanced economic cooperation amidst 
anarchy.162 The WTO is a good example of this. The United States can be described as the hegemon of 
the organization during its formation negotiations. This probably is the reason why oil was not mentioned in 
the GATT regulations as noted earlier. Developments in the world and the organization have however 
caused a change in the position of things. Other countries as members of the organization have gained 
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greater weight in terms of participation to the extent that even the United States is made to comply with the 
ruling of the Dispute Settlement Body when it is not in its favour. 
This lends credence to the theory that the United States being the principal force behind the formation of 
the International Trade Organization (ITO) which resulted in the GATT and later the WTO was the 
hegemon in that negotiation and as such the rules were based on their preferences. The interests of oil 
producing countries were therefore not adequately represented. 
Notwithstanding the will to cooperate, barriers to achieving this still exists even where there are common 
interests. Lack of adequate information, the fear of those who would want to cheat the cooperative 
arrangement, free-riders amongst others is barriers that could inhibit the idea of cooperation. These 
barriers while realistic are however not insurmountable.163 These barriers have been analysed using game 
theory like the Prisoners Dilemma which has helped to discover for instance that cooperation will thrive 
better when parties are engaged in long term interaction and exchange of information.164 This element of 
long term interaction is present in international organizations especially the WTO. In other words, the 
barriers to cooperation are better surmountable in the WTO framework as the sole purpose for cooperation 
is not a singular purpose or product, the negotiations of members cover a whole range of products, 
services and intellectual property rights. The exchange of information has existed for a long period and the 
tension from achieving consensus on one product is removed. 
The principles of free trade are important to the neo-liberal ideology as it will not just maximize economic 
growth but also promote competition required for the effective utilization of resources.165 
Neoliberalism analysis starts with the identification of shared interests which is the intended goal of the 
cooperation. Thus it identifies the purpose for the creation of the institution. The analysis proceeds to 
evaluate sufficiency of meeting the interests within the institution. In this instance the interests of the parties 
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have been identified and the rationale for the production restrictions, security of demand and supply, 
developmental goals have been highlighted. In pursuance of the neoliberalist theory, the next step is to 
evaluate the adequacy of the WTO in meeting the interests of the parties which is considered in the next 
chapter. 
5.3 Summary 
This chapter has been able to highlight the theories of international relations that foster the themes of 
cooperation relevant in the relationship between oil producing countries and oil exporting countries- 
liberalism and neoliberalism. The need for the parties to collaborate based on the interests shared is 
evident. More so the interests of the parties are taken into cognisance and the importance of the 
international organization in the achieving collaboration is also of relevance. The concept of 
interdependence which depends to a large extent on reciprocity has also been shown. The theme of 
reciprocity and interdependence already exist in the WTO, what is required therefore is the application of 
the beliefs of the liberalists and the Neo-Liberalists on cooperation to aid the resolution of the 
disagreements in the sector. The relationship of these concepts to the WTO will be further discussed in the 
next chapter. 
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CHAPTER SIX 
INTERNATIONAL TRADE REGULATION AND CO-OPERATION OF OIL EXPORTERS AND 
IMPORTERS- TOWARDS MULTILATERALISM 
6.1 Introduction 
Having identified the interests of oil exporters and importers and stated the need to apply the theories of 
international relations to foster cooperation, the challenge remains framework or platform to achieve the 
satisfaction of these interests devoid of rivalry or its reduction to the barest minimum. While the parties can 
survive independently and may choose that option since it is a trade relationship and demand for the 
product implies supply. The interests and goals identified highlights the fact that interdependence which is a 
reality in our world today beckons on oil exporters and importers alike to actively pursue co-operation rather 
than isolation. This study proposes that the framework for international trade regulation has enormous 
potential towards the realization of the intended co-operation. Oil exporters can attain the much desired 
development through avenues like transfer of technology while importers can in exchange also achieve 
access to supplies or rather an assurance thereof which is necessary for the sustenance of their 
economies. The previous chapters showcased the diverse phobia of both oil exporting and importing 
countries. On the part of oil exporters, demand security is an uncertainty since the nature of the commodity 
itself is finite and also the level of ongoing research on alternative forms of energy imply that the era where 
oil will be the sole source of global energy needs is gradually diminishing.  
Proposing the World Trade organization as the appropriate avenue for such cooperation between oil 
producers and importers propels one to ascertain if this organization can accommodate the diverse 
interests and goals of the parties and foster the much needed cooperation. Advocates of the WTO as the 
veritable this platform point to its peculiar nature of trade concessions and that these can be utilized to 
attain mutuality. The general consensus on energy security is that it should be entrenched in the forces of 
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demand and supply in the market.1 What better market mechanism than the WTO with its international 
structure. The proposition however is that the WTO framework be enhanced with the existing political 
realities of the energy sector and other concerns like the environment.2 
Furthermore, one is compelled to consider the viability of adopting the multilateral approach in which the 
research problem emanated. The stagnation of the Doha Development round officially launched in 
November 2001 leaves much to be desired and raises doubts as to whether the introduction of a more 
sensitive commodity like oil in future negotiating rounds would have any headway. A number of energy 
producing States have opposed the idea of developing a mechanism to ensure energy security through the 
WTO based on reservations that an Institution pioneering access to markets might not have the requisite 
framework to deal with the issues on energy security.3More so, Regional and Bilateral Trade Agreements 
have greatly proliferated the trade arena forming what is referred to as ‘spaghetti bowl’ of trade deals’.4 
There seems to be a preference for these agreements as opposed to multilateral agreements. The result is 
the compartmentalization of the global market and the introduction of new barriers to trade.5 Despite this 
effect regional and bilateral trade agreements are still considered a compelling option especially when the 
subject matter is of such a sensitive nature and participants would rather avoid the rigour of the multilateral 
system. 
Amidst the above, the WTO still presents a multifaceted system in which rules exist to regulate the activities 
of its members, opportunities for negotiation, a dispute settlement mechanism and the reduction of 
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information asymmetry with respect to trade policy between members.6 The core objectives of the WTO 
which include opening up of export markets and limitation of import restrictions are vital in the facilitation of 
the intended cooperation.7 Its normative structure is also highly developed coupled with the consensus of 
members, the rule-based approach that has been strengthened over the years, the system of notifications 
and transparency, inclusive negotiating forum and monitoring system are some of the attributes that make it 
stand out and considered the right institution for the discussion of the energy issues especially as the fusion 
of economic and political matters make this sector more challenging.8 Moreover, the preamble of the WTO 
Agreement encapsulates most of the issues that have been raised as concerns of the parties involved in 
this study. It states thus: 
„recognizing that their relations in the field of trade and economic endeavour should be conducted with a 
view to raising standards of living, ensuring full employment and a large and steadily growing volume of 
real income and effective demand, and expanding the world‟s resources in accordance with the objective of 
sustainable development, seeking both to protect and preserve the environment and to enhance the means 
for doing so in a manner consistent with their respective needs and concerns at different levels of economic 
development. 
Recognizing further that there is need for positive efforts designed to ensure that developing countries, and 
especially the least developed among them, secure a share in the growth in international trade 
commensurate with the needs of their economic development…‟9 
The wordings of this provision take into account the development goal of OPEC countries as well as the 
need for sustainable development which covers the environmental concerns raised by both oil producers 
and exporters. Acknowledging that the countries have varying levels of development and that the world’s 
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resources will be expanded with this perspective in mind also gives voice to the needs of developed and 
developing countries alike. More so, majority of the membership of the WTO are developing countries, 
which fits the profile of the OPEC countries.10 The WTO however does not define a ‘developing country’ 
rather a country has to ascribe this status to it and once this is done there is an entitlement to special and 
differential treatment available to all developing countries.11 The attestation to the status of developing 
notwithstanding, this organization provides rules that take into cognizance the peculiar state of developing 
countries making it easier to understand the point of view of majority of the oil producing countries in this 
context. 
This chapter therefore goes to show case the WTO as the appropriate organization for the discourse on co-
operation between oil producing and exporting countries and their importing counterparts. It commences 
with a discourse on the viability of oil cooperation in the WTO. It considers the history of the WTO as this 
organization is actually an off-shoot of the General Agreement on Tariffs and Trade of 1947. The elements 
that make this organization formidable in pursuing this discourse are noted and these include its Dispute 
Settlement Body, the notion of reciprocity and non-discrimination, transparency amongst others. The 
provisions related to developing countries are also considered since OPEC countries are developing 
countries. The nexus between environmental protection and trade is explored since protection the 
environment is a primary part of the discourse and the need for sustainable development is highlighted as a 
concern of both parties in the foregoing chapters of this research. The chapter ventures to consider the 
option of regional trade agreements (RTA), Bilateral Trade Agreements (BTA), Preferential Trade 
Agreements (PTA) like the Trans (TPP) and the likes which have taken over the stage. A conclusion is 
drawn subsequently. 
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6.2. The World Trade Organization 
6.2.1. Origin 
The World Trade Organization (WTO) is the international organization responsible for international trade 
transactions and negotiations. This organization which has now metamorphosed to the WTO has its origins 
in the General Agreement on Tariffs and Trade (GATT) of 1947. This history of the WTO and its GATT 
foundation is important to its existence as the decisions, procedures and practices of the GATT 1947 are 
still relevant to the WTO.12 Article XVI:1 of the WTO Agreement specifically states that „except as otherwise 
provided under this Agreement or the Multilateral Trade Agreements, the WTO shall be guided by the 
decisions, procedures and customary practices followed by the Contracting Parties to the GATT 1947 and 
the bodies established in the framework of GATT 1947‟. This implies that the GATT 1947 cannot be 
excluded in a discourse relating to the WTO.  
The GATT 1947 often described as the most important treaty for international trade relations, was the 
principal multilateral treaty for trade after the International Trade Organization (ITO) did not see the light of 
day.13 The United States had after the Second World War in a bid to foster peace and eliminate the beggar-
thy-neighbour phenomenon that was prevalent during the war, proposed to its war-time ally’s negotiations 
for reciprocal tariff reduction that would eventually lead to a multilateral agreement.14 This proposal of the 
United States (US) was adopted as a resolution by the United Nations Economic and Social Council 
(ECOSOC) in February 1946 as it called for a conference on Trade and Employment to commence the 
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formation of an International Trade Organization.15 The idea was to create a trade organization to 
complement the International Monetary Fund (IMF) and the International Bank for Reconstruction and 
Development (the World Bank) otherwise known as the Bretton Woods Organizations.16 
A committee was established with the mandate to produce a charter for the ITO. It held its first meeting in 
London October 1946 where it reviewed a ‘Suggested Charter for an International Trade Organization’ as 
drafted by the United States.17 Thereafter, a sub-committee meeting was held in New York in 1947.18 
However, it was in Geneva in 194719 during the full preparatory meeting that the goals were properly 
itemised and these were firstly to complete the preparation of a charter for the ITO; secondly to negotiate 
the reciprocal reduction of tariffs; and thirdly to draft clauses of obligations relating to tariff reductions.20 The 
Tariff negotiations and the draft clauses of obligations were to ensure the formation of the GATT. This part 
of the committees’ goal progressed impressively. The intention was that the GATT would be a subsidiary 
agreement which would be dependent on the ITO charter.21 On its part the charter for the ITO however was 
not so successful in terms of its review and rather than wait for its completion, it was decided that the GATT 
be brought into force.22 
There were certain overriding interests to ensure that the GATT came into force at this time, one of which is 
the fact that the US trade legislation which gave its negotiators the authority to act had just been renewed 
in 1945 and would expire in 1948.23 It was therefore imperative that the GATT came into existence before 
the expiration of the legislation. Consequently, tariff concessions that were being negotiated were done 
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secretly and prolonging the GATT negotiations would mean confronting the risk of divulging the contents of 
the concessions and this had the potential of disrupting trade patterns.24 Since the United States was the 
main proponent and driving force behind the GATT negotiations, events obviously had to be executed to 
suit its legislative agenda. The decision therefore was to bring the GATT into force as soon as possible. 
This reality was however hampered by the fact that some provisions of the GATT would entail changes to 
national laws and some countries could not make such commitments without adequate approval from their 
national legislative authorities.25 With the completion of the ITO charter in view, the country representatives 
thought it would be better to seek legislative approval for the ITO charter and the GATT in a single breadth 
as an initial presentation of the GATT would likely jeopardize the approval of the ITO charter in the future.26 
The solution to this dilemma therefore was signing the ‘Protocol of Provisional Application’ (PPA) on 30 
October 1947 by the twenty-two countries involved in the negotiations of the GATT 1947 who were the 
original members of the GATT or rather contracting parties as they were called.27 This Protocol which 
became effective on 1 January, 194828 enabled the provisional application of Parts I and III of the GATT 
and Part II to the extent that it was not inconsistent with existing legislation.29 
In this vein, the ITO draft charter though completed in March 1948 at the Havana conference however 
never entered into force.30 The rationale behind this was still the inability of the United States the initiator of 
the charter to get congressional approval and the reluctance of other countries to establish an international 
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trade organization devoid of the strongest economy at the time- the United States.31 This scenario placed 
the United States as the hegemon in the international trade negotiations as the decisions taken revolved 
round the activities of the United States. 
The still birth of ITO automatically made the GATT the organization for international trade by default as 
countries found this as the only resort. Despite the fact that in theory the GATT did not establish an 
organization it was however operated like one.32  It became a de facto international organization.33 
However, because the intention was not for an organization, the structure was not modelled for one and 
this led to a number of institutional problems. One of such problems was the consensus-approach the 
organization adopted for decision making. This method though not an original GATT procedure was 
however adopted through experimentation and practice.34This however evolved to incorporate the system 
of one-nation one-vote which has made decision-making easier and more equitable.35 
The purpose of the GATT was to restrain governments from imposing or maintaining measures that distort 
international trade in essence the rules sought to liberalize trade.36 The liberalization of trade was perceived 
as the avenue to build up friendly relations between countries in a bid to prevent another war situation. 
Efforts were been made to eliminate the trade barriers that existed as countries operated a protectionist 
system. These efforts were in the form of trade negotiations through which tariffs were negotiated with the 
goal of ultimate removal in the nearest future. These negotiations were popularly called rounds. 
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There have been eight negotiating rounds so far in the GATT and WTO namely Geneva- 1947; Annecy-
1949; Torquay- 1951; Geneva- 1956; Dillon- 1960-61, Kennedy- 1964-67; Tokyo- 1973-79; Uruguay- 1986-
1994. The Doha Development Round which is the latest round launched in 2001 is currently ongoing. 
Usually named after the venue for the negotiation.37 The initial rounds dealt with tariff reductions which 
were quite successful.  As stated above the aim was the elimination of protectionist trade measures 
through the reduction of tariffs. Subsequently, the focus moved to the reduction of Non-Tariff Barriers (NTB) 
introduced in the Tokyo Round of 1973-79.This round which resulted in nine separate agreements and four 
understandings on the aims and operation of the GATT was a substantial addition to the GATT law.38 The 
Uruguay Round described as one of the most elaborate and successful rounds led to the birth of a new 
organization- the World Trade Organization (WTO). Though not an initial agenda for this round the end of 
the negotiations resulted in the creation of a better organization and treaty structure.39 Thus a proper 
organization with legal personality was established through the charter of the WTO as opposed to the 
GATT that was not intended to be run as an organization. The resulting  Agreement called the ‘Marrakesh 
Agreement’,40  consists of four Annexes- Annex 1 comprises the substantive Agreements on Goods, 
Services and Intellectual Property Rights; Annex 2- Rules on Dispute Settlement, Annex 3 - the Trade 
Policy Review Mechanism while Annex 4 comprises of Plurilateral Agreements. Although numerous, the 
WTO Agreements have a single undertaking feature which means the Agreements apply to all members of 
the organization once accession is concluded.41 
Notwithstanding the incorporation of the GATT 1947 into the WTO through Article XVI: 1 of the WTO 
charter, Article II: 4 of the WTO Agreement make it clear that both agreements are legally distinct.  
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The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A (hereinafter referred to as 
„GATT 1994‟) is legally distinct from the General Agreement on Tariffs and Trade, dated 30 October 
1947...(hereinafter referred to as „GATT 1947‟). 
Despite the cloak of the new organization the foundations of the GATT is referred to in each subject matter 
and the discourse on oil and natural resources is not exempted. It was mentioned in the second chapter 
above that oil is not specifically mentioned in the trade rules governing the organization despite being a 
product of such a significant nature. Notwithstanding the volume of international oil trade is enormous and 
the qualities of the resource qualify it as goods which make the WTO regulations applicable in this regard. 
The next section will consider the qualities that input distinction on the WTO as an organization where the 
benefits of cooperation of the oil producer/exporter and consumer/importer can be harnessed. 
 
6.3 Oil Cooperation and the WTO 
Amongst the Bretton Woods organizations42, the WTO stands out as an organization to be reckoned with in 
diverse ways acknowledged to be one of the most successful international organizations.43  The maturity 
and sophistication of the system have been highlighted by its ardent advocates.44 The WTO has developed 
the rule of law amongst its members and consensus exhibited through the equality of its members is an 
enviable trait of the organization.45 It also has a very inclusive negotiating forum which means smaller 
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countries are not being left out in the negotiating process. Through its institutional framework obstacles to 
international trade are reduced greatly.46 
Unlike the other Bretton Woods Institutions, the WTO does not have the weighted voting system. Members 
negotiate trade agreements on a non-discriminatory basis. Critics have however argued that the 
agreements negotiated within the WTO give access to rich countries to carry out protectionist measures 
against developing countries in certain areas like agriculture and textiles.47 The WTO system however 
remains the source of mitigation of these harsh practices through its trade policies for example developing 
countries policy. The fact that countries like the United States and Europe have abided by decisions made 
by the Dispute Settlement Body of the WTO indicates that this institution is capable of making a difference. 
The WTO is also founded on the tenets of reciprocity and judging from the interests of oil 
producers/exporters and consumers/importers both need each other and this factor is essential in attaining 
co-operation. The GATT and WTO in the words of Odell ‘represent a greater degree of international 
cooperation than the world knew before 1945, and they create opportunities the weak did not enjoy 
earlier’.48  Also it has been observed that ‘the most important means available to secure peace and 
prosperity into the future is to develop effective multilateral approaches and institutions.’49 
Oil exporters and importers are also members of this organization. Being a trade organization, members 
can negotiate concessions for various products through reciprocity. Also, energy security issues have gone 
past the era of oil being used as a weapon of war to inflict hardship on consumers as was perceived in the 
1970s, rather it is a situation of producers maximizing the returns of their natural resource to achieve 
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national development.50 The WTO has rules that facilitate the theme of development that the developing oil 
producers seek. It has also been stated that common and comprehensive economic security is the only 
strategy that would deliver sustainable energy security and this can be achieved through confidence in a 
system that would enhance international cooperation in energy.51  Integration between oil exporting 
countries and importing countries need to be deepened. As one author suggested ‘there is an urgent need 
to expand the collective energy security system globally, including through binding mechanisms’.52 This 
process has to take cognizance of the interests of both parties to achieve a mutually beneficial outcome 
devoid of monopoly by hegemony and powerful players. The WTO fits the criteria of the institution for this 
cooperation. The trade rules of this international organization can induce the economic security that would 
foster energy security. The trade rules are also binding and the Dispute Settlement Understanding provides 
the avenue to settle disputes that may arise between members. 
Notwithstanding, the WTO has been able to sustain an effective system with membership of 159 countries. 
Also since the organization deals with trade generally, producers/exporters will have at their disposal other 
products or terms of trade which can be gained through reciprocity especially as one of their interests are to 
attain development. Amidst the qualities that make the WTO stand out as the organization through which 
the co-operation between oil producers cum exporters and consumers/importers is its dispute settlement 
body and its rules on special and differential treatment for developing countries. 
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6.3.1. THE DISPUTE SETTLEMENT BODY 
The Dispute Settlement System of the WTO has been acclaimed and referred to as the central pillar of the 
organization.53 It is also said to be the most important achievement of the Uruguay Round.54 This is 
attributed to the fact that the Uruguay round of trade negotiations introduced the issue of compulsory 
jurisdiction of dispute settlement for all WTO members distinguishing it from other existing international 
dispute settlement systems.55  Thus members of the organization do not have recourse to any other judicial 
body when accused of executing prohibited measures. All members are subject to the DSB. 
According to Article 3(2) the DSU (i) the dispute settlement system aims at providing ‘security and 
predictability to the multilateral trading system’; (ii) this is to be achieved not by any means, but by the legal 
means of preserving the rights and obligations of members under the covered agreements and (iii) through 
clarifying the provisions of the covered agreements in accordance with the customary rules of interpretation 
of public international law.  
The DSB comprises of a Panel and the Appellate Body. Dispute settlement procedure begins with 
consultation between the parties as stated in. failure to achieve resolution then leads to the constitution of a 
Panel. 
Dispute Settlement reports are also a vital source of WTO law.56 Although the provisions of the adopted 
reports are only binding on the parties to the disputes, the reasoning and interpretation of the rules by the 
Panel and Appellate Body give some certainty and predictability when other members are confronted with 
similar situations that may lead to dispute. The Appellate Body in Japan-Alcoholic Beverages reiterated this 
point when it stated thus: ‘Adopted panel reports are an important part of the GATT acquis. They are often 
considered by subsequent panels. They create legitimate expectations among WTO members, and, 
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therefore, should be taken into account where they are relevant to any dispute’.57 The position is different 
for unadopted panel reports which have no legal status in the system but a panel could decide to use it as a 
guide while considering a dispute before it.58 The above position that applies to GATT panel and AB reports 
is also applicable to panel and AB reports under the WTO.59 
In the contentions that surround the interpretation of Article XI:1 of the GATT 1994, reference has been 
made continuously to the fact that the dispute settlement body has not been confronted with a dispute 
specifically on the interpretation of the provisions in respect to production restrictions which has eroded the 
organization of that measure of predictability in interpretation.60  Article 3.2 of the Dispute Settlement 
Understanding clearly states that ‘the dispute settlement system of the WTO is a central element in 
providing security and predictability to the multilateral trading system’. This shows the authority the DSB 
wields in the WTO system. 
Although the principle of stare decisis is not operational by the DSB like every other tribunal in international 
law, the rulings of this body are considered as soft law and have a tremendous influence on the legal 
expectations and behaviours of other States or in this case other members of the organization.61 
 
6.3.2. WTO and the Environment 
 The importance of the Environment cannot be over-emphasized as it is the essence of human activity. This 
fact is appreciated by Society as efforts are continually made to maintain its sustainability. Various treaties 
and conventions exist on the protection of the environment. This quest is not novel to the GATT/WTO 
system as the link between Trade and Environmental protection was recognized as early as 1970, with the 
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active participation of the WTO through its involvement in United Nations Conferences and also the 
enactment of laws that are geared towards environmental protection62. 
The WTO is considered a focal point for the discussion of issues like environmental protection due to its 
formal structure and formidable dispute settlement system.63 
The preamble aptly states this mission on environmental protection 
…..The Parties to this Agreement 
Recognizing that relations in the field of trade and economic endeavour should be conducted with 
a view …seeking to protect and preserve the environment and to enhance the means of doing so in a 
manner consistent with their respective needs and concerns at different levels of economic development’ 
The dispute settlement body of the GATT and WTO have adjudicated on disputes involving the 
environment and the reports of the Panel and Appellate Body have been worthy of emulation in the area of 
environmental protection.  
The 1990s witnessed an infiltration of public laws with the concept of sustainable development.64 This 
concept is aptly described as ‘the hegemonic global environmental policy’ as it proposes the reconciliation 
of economic development with the protection of the environment.65 The WTO was not left out in this 
crusade of laws to balance economic development through free trade and the protection of the 
environment. The ministerial decision on Trade and Environment adopted in Marrakesh on the 15 th of April 
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1994 called for the establishment  of a Committee on Trade and Environment (CTE).66 The mandate of the 
CTE is to  
-  Identify the relationship between trade measures and environmental measures in order to promote 
sustainable development; 
- To make appropriate recommendations on whether any modifications of the provisions of the 
multilateral trading system are required, compatible with the open, equitable and non-
discriminatory nature of the system. 
The environment has thus consistently taken more prominence in the organization. 
The evidence of the importance of the environment is not just perceived through the attitude of the 
members but also through the dispute settlement body. The United States- Import Prohibition of certain 
Shrimp and Shrimp Products67 (US- Shrimp) is one dispute that showcased some of the issues surrounding 
the interaction of trade with the environment. The United States had prohibited the importation of shrimp 
and shrimp products under section 609 of Public law 101-162 from India, Pakistan, Malaysia and Thailand 
the complainants in the dispute where such shrimp was harvested with commercial fishing technology that 
may adversely affect sea turtles which it considered exhaustible natural resource. The ruling was to the 
effect that the measure was a violation of the provisions on quantitative restrictions stated in Article Xi of 
the GATT 1994 neither could it  be justified under Article XX of the GATT as it was categorised as an 
‘arbitrary and unjustifiable’ discrimination under the chapeau. However the adjudication of this dispute 
brought to fore the commitment of the organization towards the sustainability of the environment and its 
resources. The Appellate Body stated that in interpreting the provisions of Article XX of the GATT 
contemporary concerns on conservation and protection of the environment ought to be incorporated. Thus 
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the term ‘exhaustible natural resources’ was interpreted to include both living and non-living resources as 
living resources are just as finite as the non-living resources.68 
The organization has been alleged to disregard environmental concerns in most of the instances in the 
disputes. A thorough evaluation of the issues however revealed that these were cases of disguised 
restriction of trade.69 
The importance of the environment to the organization is not just evident in its regulations and the rulings of 
the Dispute Settlement body but also in its pursuit of avenues of cooperation to achieve solutions in the 
fight for environmental protection. The report of the CTE during the occasion of the Singapore Ministerial 
Conference succinctly stated that: 
Multilateral solutions based on international cooperation and consensus as the best and most 
effective way for governments to tackle environmental problems of a Tran’s boundary or global 
nature.70 
This study has shown that a major interest and concern of the oil producers and importers is the 
environment. Both parties therefore desire that the environment be protected acknowledging the effect of 
oil production on the degradation of the environment. The WTO therefore being able to handle 
environmental issues which are not novel to it provides the right forum to advance this interest of the 
parties. Thus it is a plus for enhancing cooperation amongst the parties since the structure for 
environmental regulations are already in place. 
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6.3.3. Special and Differential Treatment for Developing Countries 
The notion that developing countries should be treated equally with developed countries in the WTO has 
been termed to be misleading.71 Differences in interests and priorities exist between developed and 
developing members. Developing countries initially were dissatisfied with the GATT system due to the 
feeling of having little or no influence on the decisions and unsuitable nature of certain trade policies.72 This 
led to the advocate for special rules. The Haberler Report of 1958 recommended that developed countries 
lower barriers to exports of primary products from developing countries.73 Subsequently, a group of GATT-
sponsored experts in 1984 called for the reduction of non-tariff barriers to trade based on its adverse effect 
on developing countries. 
The Tokyo Declaration in launching the Tokyo round  in stated concerning developing countries stated a 
mission to ‘secure additional benefits for the international trade of developing countries so as to achieve a 
substantial increase in their foreign exchange earnings, the diversification of their exports, the acceleration 
of the rate of growth of their trade, taking into account their development needs, an improvement in the 
possibilities for these countries to participate in the expansion of world trade and a better balance between 
developed and developing countries in the sharing of the advantages resulting from this expansion through 
in the largest possible measure a substantial improvement in the conditions of access for the products of 
interest to the developing countries and wherever appropriate, measures designed to attainable, equitable 
and remunerative prices for primary products’.74 
The preamble to the WTO agreement provides that members of the WTO acknowledge the need for 
positive efforts designed to ensure that developing countries and especially the least developed secure a 
share in the growth in international trade commensurate with their economic developmental needs. Termed 
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Special and Differential Treatment and provided for by the Enabling clause, it is provided for through Article 
of the GATT. These Special and Differential treatment was perceived to distort trade and did not therefore 
have the support of all members of the WTO.75 
Although there have been assertions that developing countries have always been part of the GATT 
membership from inception as there were 11 developing countries at the beginning. Thus if they have 
insisted on the incorporation of their interests, the developed countries would have been forced to adopt 
their interests at that point.76 However at that time, developing countries probably because of their 
economic strength were passive in the GATT negotiations. This has taken a turn for the better as since the 
Uruguay round, developing countries have been actively involved and vocal in the WTO system. 
This goes to show that the WTO has provision to accommodate the developmental challenge of the oil 
producing countries as this is identified as one of the reasons for the imposition of production restrictions. 
 
6.4. Any Place for Regional Trade Agreements and Preferential Trade Agreements? 
Regional Trade Agreements are agreements concluded by certain members of the organization rather than 
the entire membership. These agreements now take various forms which include but not limited to 
Preferential Trade Agreements (PTAs), Free Trade Agreements (FTAs). The move towards RTAs was 
incited by the lack of progress in the multilateral agenda especially after the Ministerial Meeting of 
1982.77The membership of the organization disappointed by the pace of multilateral negotiations has 
focused on the regional platform which has in one way or the other affected the multilateral platform.78 
These agreements allow the deviation from core principle of non-discrimination of the multilateral system 
known as the most-favoured-nation (MFN) principle which allows the same trading conditions to be 
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extended to all members. The reality of trade relations induced the introduction of disciplined deviations 
from the non-discrimination principle through these RTAs.79  The provisions of Article XXIV of the GATT 
1994. The Enabling Clause which permits derogations to the MFN principle in favour of developing 
countries also supports regional arrangements for less developed contracting parties in respect to goods.  
As stated in Article XXIV: 4 of the GATT 1994, the purpose of such regional arrangements is the facilitation 
of trade amongst the countries that constitute the region or are parties to the free trade Agreement. Such 
agreements ought are perceived as building blocks towards the achievement of the multilateral goal of 
trade liberalization. These agreements are no doubt easier to achieve as fewer parties are involved. 
Preferential Trade Agreements do not operate in the same way as multilateral agreements; rather, the 
conditions for trade are only allowable amongst the parties to the agreement. As a safeguard measure to 
prohibit discrimination, the provisions In fact these voluntary agreements are meant to foster ‘closer 
integration between the economies of the countries parties to such agreements’.80 Article XXIV of the GATT 
1994 thus supports the formation of free trade areas and customs unions to the extent that global trade 
would be facilitated. The intent therefore is to complement the multilateral system. However, in recent 
times, these agreements tend to replace the multilateral system rather than complement it.81 For instance 
some of these agreements include WTO-plus provisions on trade and intellectual property in the public 
health sector which have made the sector porous as regards the multilateral disciplines.82 They practically 
extend the protection beyond the WTO standard. Article XXIV was also designed to regulate the formations 
of RTAs rather than its operation.83 
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As a safeguard measure, it is mandated that RTAs be notified to the Committee on Regional Trade 
Agreements (CRTA) to ascertain its consistency with the rules, however, none has completed this process 
of examination.84 Members may also challenge the consistency of a PTA before a Panel through the 
Dispute Settlement Body. 
 A number of the RTAs that exist between rich and poor nations are considered to reflect the hub-and-
spoke relationship which is more favourable to the rich country and detrimental to the poor country.85 In 
contrast, multilateral trade agreements are applicable across the board to all members of the organization 
through the most-favoured-nation MFN principle, discrimination is curbed. Economists agree that the gains 
of multilateralism outweigh that of preferential trade agreements.86 
Regionalism is said to be a major contributing factor to the World Wars, its antecedents are therefore 
destructive.87 For RTAs the rationales for the agreements do not just remain within the confines of 
economic gains but are also political as some countries become parties to such agreements for defensive 
reasons or to be part of an existing alliance to gain protection from third party countries. For instance the 
purpose of creating the European Free Trade Association (EFTA) was to increase the bargaining power of 
the European Economic Community (EEC) which led to a successful free trade agreement in 1972.88 China 
has a Free Trade Agreement (FTA) with practically most countries around the world; these are mainly for 
diplomatic reasons rather than the expansion of commerce.89 These FTAs which were initially based on 
political and geographical ties subsequently evolved to incorporate goals of security, and access to energy 
and natural resources.90 The GAT however is not particular about the motive behind the creation of the 
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PTA or its welfare implications.91  Rather, the acid test is to ascertain the level of trade creation and 
liberalization that is attained as a result of these agreements. Preferential Trade Agreements are said to 
fragment world trade and impede the actualization of the reason for the WTO which borders on the 
promotion of free trade, regulation and development as stated in the WTO Agreement.92 
The proliferation of agreements through RTAs and the likes also means that issues are replicated and have 
to be managed by governments within the same policy area which may eventually impede trade.93Through 
the vast replication of these agreements the MFN principle which serves as a core principle in international 
trade has been weakened.94 Article XXIV does indeed regulate the formation of RTAs however the 
operation of these agreements is not stipulated by the provisions of the Article and this could lead to a lot of 
assumptions and loopholes. Generally, these RTAs have not made a tremendous impact than the 
GATT/WTO agreements; therefore it is difficult to ascertain the improvement of trade liberalization under 
these preferential regimes.95 This in essence still strengthens the position that the multilateral institution is 
important in such a discourse that involves such a large number of countries and pursuing the agenda on 
the multilateral platform would ensure a lasting solution. 
 
6.4.1. Trans-Pacific Partnership (TPP) 
The TPP was the outcome of an earlier Preferential Trade Agreement (PTA) called the ‘Pacific four’ (P4) 
Agreement.96 TPP a significant regional integration initiative could potentially be the new model of a PTA.97 
This agreement being open-ended anticipates expanding its membership over time and also intends to set 
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high standards in terms of market access, quality and scope of the rules.98  The high level of ambition sets 
this PTA in a unique class amongst PTAs.99 It is called a twenty-first century PTA as it encompasses issues 
in other PTAs which include market access, agriculture, and textiles, rules of origin, services, investment, 
intellectual property, and environmental rules amongst others.100These provisions showcase the realities of 
economic interdependency negotiations will link countries in three different continents at diverse stages of 
economic d3evelopment. The TPP had the intention to address the long-standing problematic issues that 
had not been resolved by the WTO which were perceived could be resolved by the PTA.101 The 
progression of the TPP negotiations has highlighted the fact that there are still inherent protectionist 
interests in many participating countries. Thus the efforts to generate new solutions to old problems have 
been faced with the challenges of political and economic realities which have diverted the negotiations to 
the format of regular PTAs.102 
The innovation of the TPP in investment, trade and environmental issues sets precedents that are 
commendable.103The United States seems to be the hegemon in the TPP as it has assumed the leadership 
role in the negotiations.104 Infect in the words of Bhagwati, the United State seems to have assumed the 
role of the ‘selfish hegemon’ in recent times. 105‘To the extent that the United States Trade Policy is driven 
by national security interests, problems are likely to arise for current TPP partners’.106 The TPP has also 
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been perceived as a platform for political security rather than a trade arena especially for countries that are 
apprehensive about the economic dominance of China in the Asia-Pacific region and the world at large.107 
‘If one of the objectives of the TPP is to cut through the web of criss-crossing agreements and establish a 
more rational structure for trade cooperation, an obvious question is why this process would necessarily 
stop in the Asia-Pacific region. Overtime it would extend more widely to build a bottom-up approach 
towards multilaterizing regionalism’.108 Traditional interests of the members have come back to the fore in 
sensitive negotiations. Members are not willing to pay the high price for success since the economic stakes 
are relatively modest.109 
The TPP is currently the main initiative of the United States in trade negotiations.110 The TPP is strategic 
both politically and economically and intends to be a pace setter in trade and investment issues in the Asia-
pacific region while positioning the United States   in this economically dynamic region.111While the USTR 
officials have maintained that the TPP provides good market access opportunity for the United States, its 
trade policy report of 2010 states that the US participation is based on its shared objective for the 
expansion of the initial group to include other countries in the Asia-Pacific region.112 Kevin Brady the 
chairman of the House subcommittee on Ways and Means Trade in a speech said the TPP ‘at least begins 
the process of positioning the US as a counterweight to China in the Asia-Pacific region’.113 This can be 
presumed as one of the objectives of the US in pursuing the TPP. 
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Countries like Australia, New Zealand, and Singapore expect the TPP to even-out the other PTAs in the 
Asia-Pacific region and create a platform for integration.114 WTO members belong to PTAs- check the WTO 
statistics for the info 
Overlapping PTAs increase trading costs through the establishment of different rules of origin and 
regulations.115 
The TPP is not all-encompassing as the United States is not willing to fully open its market in sectors like 
dairy, sugar, textiles and clothing to the TPP partners and issues such as anti-dumping practices and 
agricultural subsidies are left to the platform of the WTO.116 These issues are of immense importance to 
developing countries, and if left to the platform of the WTO, the TPP cannot be an alternative to the, 
multilateral organization. Consequently if other TPP partners keep excluding certain sectors the value of 
the overall agreement will diminish. There are also doubts on the conclusion of the agreement as trade 
issues have been really critical in the United States Congress.117 The lack of firm position by the United 
States Congress (since the two parties do not have a concrete position on the issue) and the infiltration of 
business groups and non-governmental organizations have erupted diverse opinions as to the direction of 
the agreement which is evidenced by the multiple discussions in areas such as investment, intellectual 
property, labour and environment.118 
The and the TPP can be seen as a means of achieving trade liberalization however none of the countries in 
these PTA streams have left the Doha negotiations nor the WTO.119 This buttresses the importance of the 
multilateral system. 
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Is the TPP an even agreement or is there the possibility of having the hegemon which is the United States. 
The United States amidst the TPP negotiations indicated its desire to retain the bilateral market access 
arrangements with Australia, Chile, Peru and Singapore while new market access arrangement would be 
negotiated with the other TPP countries.  The rationale for this has been attributed to defence mechanism 
as US bilateral arrangements contain protectionist measures.120 
The United States reserves the right to determine new entrants to the TPP.121 This brings back the scenario 
of it being the hegemon and this would be detrimental to the achievement of cooperation as it has been 
highlighted that the countries have advanced to the stage where equality in terms of participation is 
important. 
The shortcomings of the WTO notwithstanding its institutional framework make it an appropriate platform 
for the conduct of trade relations between oil producing states and its consuming counterparts.122 
 
6.5 Summary 
The chapter has been able to highlight the special traits of the WTO that make it a viable platform within 
which to pursue the intended cooperation and better understanding between oil producing countries and oil 
consuming countries. Not only is the WTO formidable amongst the Bretton Woods organization, peculiar 
characteristics of oil are reflected in the organization and also the representation of some of the interests of 
the oil producing countries. Prominent amongst these are the development agenda and the 
acknowledgement of developing countries by the organization countries through the special and differential 
treatment provided in its rules. Also the goal of the environment is acknowledged by both parties and the 
WTO has a structure in place to achieve a balance between trade and the environment. What other system 
                                                          
120  See Capling, A., and Ravenhill, J., ‘ The TPP: p 289 
121Ambassador Ron Kirk., ‘Potential entrants must be prepared to address a range of US priorities and issues’ US Trade Policy 
at the US Chamber of Commerce in USTR, 30 November 2011.  
122 Abba Kolo, and Stephen Dow., ‘The Institutional Framework for access to oil and gas resources’ POLINARES Working Paper 
N 55, December 2012 p 5 
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could best appreciate the goal of developing countries as they strive to attain the measure of desired 
development through the exploitation of their natural resources. 
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CHAPTER SEVEN 
CONCLUSION 
7.1 Summary of Problem 
The international trade in petroleum seems to be outside the reach of the international rules on trade as 
regulated by the World Trade organization. The strategic nature of oil as a commodity and its enormous 
demand in the world places it in a position where the framework that governed the traditional foundations of 
the WTO seems to be at opposing ends. Whereas the WTO rules are geared towards market access and 
therefore reflect advancement and stability in the rules on import restrictions, the tenets of international 
trade in oil do not have the market access problem. In other words the rules on export restrictions which are 
quite broad and undefined in the WTO are of more relevance in this sector. This influenced the notion by 
some scholars that infact oil as a product is excluded from the domain of the WTO especially as a 
formidable Organization for the Petroleum Exporting Countries (OPEC) exists. The contention in the WTO 
circles is to the effect that members of OPEC also members of the WTO through the practice of production 
restrictions are in contravention of Article XI of the GATT 1994 which broadly restricts exports. It is alleged 
that OPEC members can be compelled to desist from these production restrictive practices through the 
Dispute Resolution Body of the WTO once the prohibition is proven. The defence on the part of the 
members of OPEC is that the said Article XI of the GATT 1994 prohibits export restrictions which refers to 
products ready for exportation while the act practiced in their domain is strictly production restrictions 
referring to oil in its natural state and not yet transformed into the stage where it is ready for exportation. In 
essence the rules on international trade in goods as enunciated in the GATT 1994 does not apply to oil in 
its unexploited state, rather the rules on sovereignty over natural resources which confer the inalienable 
right of natural resource owners to utilize their resources devoid of any external influence. This provides a 
way of escape for oil producing countries if production restrictions cannot be equated with export 
restrictions. 
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If on the other hand production restrictions mean the same thing as export restrictions, then oil producing 
countries involved in this practice are culpable under the WTO rules and penalties are in order. However, 
the challenge is that since the provisions of the Article specifically and that of export restrictions generally 
seem to be broad, there is no saying for a fact that production restrictions are indeed export restrictions. 
Moreso, the DSB that could authoritatively determine the interpretation of the provisions of the rules have 
not had the opportunity to intervene in a dispute involving the contending issues. The interpretations given 
to the provisions of the said Article XI of the GATT 1994 in particular are opinions of scholars of 
international trade law. 
This research therefore set out to evaluate the intriguing issues surrounding the contention between oil 
producing cum exporting countries and consuming cum importing countries. The relevance of this research 
stems from the importance of the product in question. Not only is it a non-renewable natural resource but 
also that it is essential in world economies due to its usefulness in vital sectors. 
 
7.2 Main Findings 
This research has been able to elicit certain major findings. It supports the line of reasoning that the lack of 
specific mention of oil in the GATT negotiations that preceded the formation of the multilateral trade 
organization does not in any way exclude it from the trade rules. Therefore since oil can be classified as 
‘goods’ in definition, then the international rules applicable to trade in goods applies to the product without 
reservations.  
Proceeding to the provisions of Article XI of the GATT 1994 this work finds that the vague nature of the 
wordings leave much to be desired. Thus it is quite difficult to decipher if production restrictions qualify as 
export restrictions prohibited by this Article. However, it adopts the line of reasoning opined by some 
scholars whom states that export restrictions refer basically to products ready for exportation which implies 
that these products would have undergone some measure of transformation and refining. 
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This work goes further to examine the legal provisions adopting the position for the sake of argument that 
production restrictions were indeed covered by Article XI of the GATT in a bid to ascertain if the general 
exceptions provided by Article XX of the GATT 1994 would avail oil producing countries. 
This research also finds that the contention does not just lie with the semantics of the wordings of 
provisions but rather with the actual relationship between the parties involved- oil producing/exporting 
countries and oil consuming/importing countries. Focus is placed on the parties through studying by proxy 
the interactions of the Organization of the Petroleum Exporting Countries (OPEC) representing the oil 
exporting countries and the International Energy Agency (IEA) representing major oil importing countries. 
The interests of both parties are gleaned through this study while identifying common grounds where 
cooperation can be achieved between the parties. In pursuing the theme of cooperation, the International 
Energy Forum (IEF) is also considered as this is a forum where discussions of cooperation between the 
parties are evident. Through this study the factors that inhibited the success of the collaboration is 
highlighted. 
This work further opined that if the relationship of the parties has such an influence on the production of the 
resource, then the key factor to be considered is the nature of this relationship and measures adopted to 
strengthen this relationship. In this vein the theories of International relations on liberalism and neo-
liberalism were studied. The themes gleaned from this study include interdependence, collaboration and 
co-operation. Countries were interdependent due to the common resources they shared, they therefore had 
to co-operate in the utilization of the resources. The theory of neo-liberalism highlighted the importance of 
this co-operation through the mechanism of an international organization, hence the proposition that the 
WTO could play a vital role through its structure to foster a better relationship between the oil producing 
and exporting countries and oil consuming and importing countries on the other hand. Most of the issues 
that are pivotal to the parties already have been integrated in the WTO system. Therefore it is believed that 
proper harnessing of these issues under this organization can achieve a better relationship between parties 
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and the effective utilization of the resource without the potential conflict and tension caused by production 
restrictions. 
 
7.3 Main Contribution of this Research to Existing Knowledge 
This research is an extension of the knowledge existing in this area as regards international trade in 
petroleum and the GATT/WTO system. This work has however contributed to knowledge in the extent that 
it goes beyond the interpretation of the controversial Article XI of the GATT 1994 to consider the interests of 
oil producers and consumers, positing this to be the main issue at stake. Trade fosters peace and cordial 
relationship, if this exists, members of the WTO would more likely reach concessions in trade negotiations. 
The exclusion of these interests attributed to the lack of adequate membership of oil producing countries at 
the initial GATT negotiation can be corrected as soon as these interests are incorporated. Rather than been 
absorbed by the sentiments of oil producing or oil consuming countries, exchange of concessions is 
paramount.  
This study also contributes to existing knowledge as it delves into the theories of international relations, 
applying it to the gridlock of issues encountered in the interpretation of the regulations. The bedrock of this 
application is the consideration of certain relationships amongst oil exporting countries and importing 
countries that thrive even in the face of eminent production restrictions, for instance the United States and 
Saudi Arabia. More of such scenarios are desired however not just on a bilateral platform but rather on a 
multilateral level as this will have more far reaching effects. 
 
7.4 Limitations 
Major limitations in this research is the lack of precedents especially as regards case law as no dispute 
specifically has arisen on Article XI of the GATT 1994 in relation to production restrictions as practiced by 
the Organization of the Petroleum Exporting Countries (OPEC). Much of the literature is opinions of 
scholars of international trade law but no authoritative ruling through the analysis of a dispute. 
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Interpretations and conclusions were drawn from other disputes that were similar as it involved non-
renewable natural resources but none related directly to issues like production restrictions. More so, OPEC 
is not a member of the WTO but some of its members are also members of the WTO. It is also gainsaying 
to highlight that despite the benefits that could accrue from the platform of the WTO for such a subject 
matter as oil, many of the oil producing countries are yet to become members of the organization notable 
amongst whom are Algeria, Iran and Iraq. Thus OPEC cannot be held liable as an organization since such 
membership is non-existent. In the event that production restrictions are redressed under the platform of 
the WTO, maintaining compliance for members that are outside the WTO would be challenging. Also more 
theories of international relations like global legal pluralism and institutionalism would have been worth 
exploring. 
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